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FUTURE INTERESTS IN PERSONAL 
PROPERTY. 


OME time ago, a student at the Harvard Law School came to 
me with a question which was puzzling him. We had a long 
talk, in which many diversities were taken and points resolved, 


but the substance of the discussion can be put into the form of a 
short Socratic dialogue in which I do not play the part of So- 
crates. 

S. Ifa silver cup is bequeathed to a man for his life, and on his 
death to a college, you say, do you not, that the man has the abso- 
lute property, and that the college has not an interest in the nature 
of a vested remainder, but has an executory interest. 

G. That is what I say. 

S. Suppose the testator bequeaths the cup to his son for life, 
and on his death to the son’s oldest son for life, and then to the 
college, and that the testator’s son is never married, is the gift to 
the college too remote ? 

G. No, it is not too remote. 

S. But if it is executory, as you say it is, surely it is too re- 
mote. 

G. It is, indeed, on the one hand, executory, but on the other 
hand it is to be considered, on a question of remoteness, as if it 
were a devise of land, and, if it were land, the gift to the college 
would be vested and therefore not too remote. You will find the 
authorities in § 117 of my book against Perpetuities. 

§2 








398 HARVARD LAW REVIEW. 


S. Let me put another case: Suppose I give a cup to a man to 
hold during his life, and I say nothing as to what is to happen on 
his death, where does the cup go on his death ? 

G. Surely it comes back to you, or, if you are dead, then to 
your executor. 

S. How can that be? The man, you say, has the absolute 
property ; there is no gift away from him. Why does not the cup 
go to his executor? 

G. In Delaware, indeed, it does ; but in the rest of the common 
law world it comes back to you, as I have said. 

S. For most purposes it is all the same whether a future inter- 
est in personalty is vested or executory, is it not ? 

G. That is true. 

S. I have suggested two classes of cases in which it is impor- 
tant whether you consider a future interest in a chattel to be vested 
or executory. Do you know of any other? 

G.. I do not at present think of any other classes of cases, 

S. Nor do I think of any other. This is, then, what you do: 
You say that future interests in chattels are executory, and yet in 
the only cases in which it is of any consequence whether they are 
vested or executory, you treat them as vested. 

G. It would seem that that is what I do. 

S. But, by the shade of that great man, Mr. Pooley, that is 
strange. 

G. It is indeed strange. 

S. Why do you act thus? 

G. It is desirable that future interests in personalty should be 
considered vested for several reasons. First — 

S. Pardon me, but I do not deny that future interests in per- 
sonalty should be treated as vested, — that, indeed, is excellent, 
—but why, if you always treat them as if they were vested, do 
you persist in calling them executory ? 

G. Because Lord Coke, and Mr. Preston, and Mr. Joshua Wil- 
liams say I must. We should revere the gods. 


This conclusion was not satisfactory, I fancy; to my interlocu- 
tor; it certainly was not to me. But the conversation set mea 
thinking on the true nature of future interests in personalty. 





Lord Coke, in Lampet’s Case,! says: “This case of a devise of 





1-10 Co. 46 b, 47 a. 
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a lease for years to one for life, and after his death to another 
during the residue of the term, hath produced septem questiones 
vexatas et spinosas.” The case of a like bequest of a chattel per- 
sonal has added to the difficulty of these questions ; they have 
never been satisfactorily solved, nor does such solution seem pos- 
sible until a clear conception is formed of the nature of future in- 
terests in personalty. This conception has hitherto been absent 
in the law. The following essay is offered, with great diffidence, 
as an attempt to aid in supplying the want. 


Property is a right 2” vem (or against all the world) which gives 
to the owner of the right an indefinite (though not necessarily an 
unrestricted) power of user over a thing, as opposed to a right zx 
aliena re, such as an easement or servitus, which gives the person 
having the right a certain definite power of user over a thing in 
which another has the property. 


FUTURE INTERESTS IN REAL ESTATE, 


Property may be of either limited or unlimited duration. At 
least, this is the doctrine of common law with regard to land. 
Property in land is called an estate. It may either be a right 
which on the owner’s death passes to successors, determined by 
certain rules indefinitely — that is, without defined limit — as an 
estate in fee-simple or in fee-tail ; or it may be a right for a period 
which must come to an end, although the time at which it will 
determine is uncertain — as an estate for life; or it may be a 
right for a period which has a termination certain, —as an estate 
for years. 

Estates are either present or future. 

Future estates are either vested or executory. 

I. A vested future estate is one which is prevented from coming 
into possession only by the existence of some previous estate or 
estates ; it is an estate which is ready to come into possession in 
whatever way and at whatever time the preceding estate or estates 
determine. For instance, if land is devised to A for life, and sub- 
ject to A’s life estate, to B and his heirs, B has a vested estate, 
These estates are reversions or vested remainders. 

II. An executory estate is one which will not become a present 
estate until something, other than the termination of a previous 
estate or estates, occurs. 

This something may be an event certain or uncertain, 

A. If it is a certain event. 
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(1) It may be one which will happen at a time certain. 

Thus, a devise of land to A to hold from the first day of Janu- 
ary after the testator’s death creates an executory estate of this 
first sort. 

Or (2) It may be an event which will certainly happen, but of 
which the time of happening is uncertain. 

Thus, a devise of land to B from and after the death of A (A 
not taking a life interest) creates an executory estate of this sec- 
ond kind. 

B. If it is an uncertain event. 

Then the estate is a contingent one. 

(1) It may be one which must come into possession, if at all, 
on the termination of a preceding estate or estates as originally 
limited. Estates of this first kind are contingent remainders. 

Thus, upon a devise of land to A for life, and if A die unmar- 
ried then to B and his heirs, B has a contingent remainder. 

Or (2) It may be an estate which may come into possession at 
a time other than the termination of the preceding estate or estates 
as originally limited. 

Thus, upon a devise of land to A and his heirs, but if A die 
unmarried to B and his heirs, B has an executory interest of this 
second kind. 


Estates of all the above kinds can be created in land at the pre- 
sent day, but originally this was not so. 

Owing to familiar doctrines of the feudal law, into which it is 
unnecessary here to go, the only future estates of realty which 
the law originally allowed were estates which fitted on to previous 
estates, without cutting them short, or leaving a gap. These 
estates were called reversions or remainders, and they came into 
possession either whenever and however the previous estates de- 
termined, in which case they were reversions or vested remainders 
(I. ante), or else they came into possession immediately upon the 
determination of the previous estates as originally limited, if some 
event (other than the determination of the preceding estates) had 
or had not happened. In this case they were called contingent 
remainders. Of such cases, II. B. (1) is the type. 

The other kinds of executory estates were brought in by the 
Statute of Uses and the Statutes of Wills, and are represented 
by II. A (1) and (2) and II. B (2); they had various names — spring- 
ing uses, shifting uses, executory devises, conditional limitations. 

It will be noticed that contingent remainders are here classed 
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among Executory Estates, as opposed to Vested Estates; this 
is a convenient classification, and there does not seem any good 
term other than “Executory Estates” to express the opposite 
of Vested Estates. But, to prevent confusion, it must be borne 
in mind that contingent remainders are often excluded from 
the definition of executory estates, and a distinction made between 
remainders, vested and contingent, on the one hand, and execu- 
tory estates on the other, a remainder being an interest which will 
come into possession, if it comes at all, on the termination of some 
estate as originally limited. That is, Vested Estates are opposed 
to Executory Estates in the larger sense, which consist of Contin- 
gent Remainders and of Executory Estates in the narrower sense. 


FUTURE INTERESTS IN PERSONALTY. 


There is no reason in the nature of things why the law should 
not allow the same future interests in personalty as are allowed in 
realty. There are no feudal doctrines to limit their creation, and 
they are not dependent on any statutes abrogating those doctrines. 

We shall see, however, that this has not always been supposed 
to be the case. 

Personal property is of two kinds, chattels real and chattels per- 
sonal. When future interests in personal property have been in 
discussion, mistakes have, I think, occurred from the two kinds of 
chattels being confused. 


CHATTELS REAL— ESTATES FOR YEARS. 


Estates in land which have a termination certain, or estates for 
years, are not deemed in the Common Law realty, but personalty ; 
if the owner dies before the years have run out, the estate goes 
not to his heirs, but to his executors.! 

Such an estate is a chattel real, and there may be estates or 
interests in it. Let us take the interests in realty and see how far 
they can be applied to chattels real. These interests are of three 
kinds: (I.) Rights passing on death to successors; (II.) Rights 
which determine at a fixed time, estates for years; (III.) Rights 
which must determine, but whose time of termination is uncertain, 
estates for life. 

Rights passing on, death to successors. In the earliest times, 
estates for years might be made transmissible to heirs,? but for 
centuries the only successors on death that the Common Law 





1 See 2 Poll. & M. Hist. Eng. Law (2d ed.), 110-117. 2 See Ib. 115. 
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has allowed in chattels real have been executors or administrators, 
and therefore a lease for years to A and his heirs, or to Aand 
the heirs of his body, is regarded as an inexact but successful 
attempt to give an estate for years to A and his executors and 
administrators.! 

Taking up (II.) estates for years, we find that such estates in the 
form of sub-leases have been allowed from an early date 2 down to 
the present day without question ; and that upon such a sub-lease 
the reversion remains in the owner of the chattel real and is a 
vested interest. 

Coming now to (III.) estates for life, we find it laid down that 
there can be no such thing in a chattel real; that if a term for 
years is granted to A for life, A takes the absolute interest ; and 
that upon A’s death the term goes to A’s executors and adminis- 
trators, and does not revert to the grantor. Why is this? It is 
not because you cannot have a particular estate in a chattel real, 
for we have seen that you can have in a chattel real an estate for 
years and a vested reversion. 

The reason why there could be no estate or interest for life in 
a chattel real was the technical one that in the eye of the lawa 
life estate was greater than an estate for years ; and therefore as 
a term for years, even for a thousand years, would merge in a life 
estate, so a grant of a term for years to one for his life purported 
to carry something which was greater than a term for years and 
which carried merely a term for years only because that was all 
there was to carry, and did carry the whole term. 

Thus in Welcden v. Elkington :?— 

“Tf one who has a term for years grants it to another during his life, 
it is as much as if he had granted it during all the years, for the limita- 
tion for life is as great as a limitation for all the years and comprehends 
in judgment of law all the years, for inasmuch as a time for life is greater 
than a time for years, therefore the lesser is included in the greater.” 


So in Woodcock v. Woodcock, per Walmsley, J. :*— 


“The law will not presume that there should be a continuance of the 
term after the death of the daughter.” 





1 Lit. § 740; Co. Lit. 388 a. 

2 2P. & M. Hist. Eng. Law, 112. 

Lord Mansfield’s statement in Wright d@. Plowden v. Cartwright, 1 Burr. 282, 284, 
that according to the old cases “ the gift of a term (like any other chattel) for an hour, 
was good forever,” appears to be grounded on the mistake nanalogy of a chattel per- 
sonal. On the gift of a chattel personal for an hour vide infra. 

8 Plowd. 519, 520. 

4 Cro. El. 795. See Chalfont v. Okes, 1 Ch. Cas, 239; Jermyn v. Orchard, Show. 
P. C. 199. 
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So, although a term for years may be-assigned to have and to 
hold from and after a future time,! yet such a grant to take effect 
after the death of the termor was said to be bad because the law 
presumed that the termor would live longer than the term. 


“ And hereupon Popham said it had been held, that if one has a lease 
for years of land and grants to another all the term which should be to 
come at the time of his death, this grant is void, for in that he will hold 
the term during his own life, thereby he holds it for a time, which is as 
long as he has an interest in the land, so that there is no certainty that 
the term will ever commence, and therefore the grant so made is void. 
And the Lord Dyer in his argument afterwards affirmed that such grant 
could not be good to commence after the death of him who had the 
term; but he said that in a case which lately came before the justices of 
the King’s Bench upon a fostea, where lessee for years granted by deed 
all his term to another, Aabendum to the grantee from the time of the 
death of the grantor, it was adjudged that the Aabendum was void and 
that the term passed presently, because the premises of the deed and the 
habendum could not stand together ; for by the premises of the deed the 
term was granted presently, and then the Aabendum, which would make 
the term commence after death, was inconsistent with the premises, and 
could not make any interest to pass, because the time when it should 
pass was thereby made uncertain; for by the Aadbendum the grantor 
intended to reserve to himself the estate or interest as long as he should 
live, and that the years which were to come after his death should pass, 
which could not be, because, when he reserved it for his life, therein he 
reserved it for all the term which he had, for a time for life is greater 
than a time for years ; and therefore, inasmuch as the habendum and the 
premises could not stand together, the court adjudged that the term 
passed by the premises of the deed, rather than the habendum should 
destroy the whole. But in the other case, where lessee for years, with- 
out any adendum, grants to another all his term which shall be to come 
at the time of his death, the whole shall be totally void, because it is but 
one entire sentence.” ? 


But in Rayman v. Gold,® it was said that a man could either 
demise or devise a term to have and to hold after the death of a 
stranger who took no interest in the estate. 

The difference between the two cases is this: In the first case 
there was created, by way of reservation, an estate for life in the 
termor ; and as, by the presumption of law, an estate for life can- 
not be less than an estate for years, the whole interest passed to 





1 Per Anderson, J., arguendo, in Welcden v. Elkington, Plowd. 519, 524. 
2 Welcden v. Elkington, Plowd, 519, 520. See Anon., 1 And. 122. 
8 Moore, 635. 
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the termor; but in the second case, although by presumption of 
law a life estate is greater than an estate for years, yet there is 
no presumption that a certain man might not die within a term, 
and therefore in the second case the demise or devise was good. 
Mr. Preston seems to have overlooked this distinction.} 

So far as transfers zwter vivos are concerned, the law of England 
has remained in this condition down to the present day. The only 
thing to the contrary is the ambiguous remark in Butt’s Case :? 
“So if the lessee for years grants the carve of land to another 
for the term of his life, he hath the whole term if he live so long, 
as well as in the case of a devise.” 8 

But from an early period, upon the devise of a term to one for 
life, and upon his death to B, the devise to B was held good. The 
first suggestion that this might be done was in 1535 ;* but the 
point was first distinctly held in Welcden v. Elkington.® This 
decision was, upon the whole, followed, but there were judgments 
and dicta the other way, notably in Woodcock v. Woodcock,® until 
in Manning’s Case,’ and Lampet’s Case,® the validity of such de- 
vises over was settled. 

The series of cases will be found in Gray, Rule against Perpe- 
tuities, §§ 149-152.9 

What was the theory upon which the court went in allowing 
these future devises of estates for years? 

It was at first suggested that there might be a difference between 
those cases where the term itself was given for life, and those cases 
where the use and occupation of the term were given, but this 
distinction was emphatically negatived in Manning’s Case. 

The theory adopted seems to have been this: To carry out the 
intention of the testator, the apparent order of the limitations was 
reversed. Ifa term was devised to A for life, and on A’s death to 
B, this was considered as, first, a gift of the term to B after the 
death of A (which, as we have seen, is good), and then a gift of 
what remained to A; that is, B had an executory devise and A 
the whole estate, subject to the executory devise. 





1 2 Prest. Abs. 6, 144; and cf Lewis, Perp. 93, 94. 

27 Co. 23 a. 

8 “When they [future limitations of terms] came to be allowed, by will, or by 
declaration of trust, the substantial reason was the same for allowing them by deed.” 
Per Lord Mansfield, C. J., in Wright v. Cartwright, 1 Burr. 282; and, as in that 
case, the courts have been astute to construe deeds so as to avoid the application of 
the doctrine. 

# Anon., Dyer, 7 a. 5 Plowd. 519; Dyer, 358 b. 6 Cro. El. 795. 

7 8 Co. 94 b. 8 10 Co. 46b. 9 Cf. 2 Harg. Jurid. Arg. 41, 42. 
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“ And inasmuch as the intent of the testator is evident by these words, 
it is the office of the court, as Anderson and Manwood said (and as 
Mounson, Justice, also afterwards said to me) so to marshal and construe 
the words that the intent may take place and the end be effected and not 
destroyed, if any sense at all can be made of them by law. Then here 
it appears to the court that the lease was made for sixty years from the 
feast of the Annunciation of our Lady iz anno 35 H. 8, so that the lease 
would end in the year of our Lord 1604. And it was the will of the tes- 
tator that his wife should have the land for so many of the years as she 
should live and no longer, and that his son should have the residue. 
Then, in order to set the estates devised in a clear light, and to make 
them stand with the law, suppose that the estate limited to the son had 
been first expressed, and the wife’s estate last, as if he had devised that 
the son should have the land from the death of his wife unto the end of 
the term, or unto the Annunciation of our Lady in the year of our Lord 
1604, and suppose further that he had devised the land to his wife during 
her life, would not this form of words have served the turn of both the 
wife and the son? And would not the law have warranted every part of 
this devise? Most certainly it would. And, Sir, so much is done in the 
present devise of the testator, for his devise is in substance to that pur- 
pose, and his words amount to as much. And it is the office of the 
court to adjudge what part of the sentence precedes and what follows, 
and they ought so to place them that the one part may not destroy the 
other, but that each may stand together... . 

“Wherefore, inasmuch as the intent is the principal point to be consid- 
ered in wills, and the words ought to be construed and applied so as to 
perform that intent, it is reasonable, and the office of the judges, to make 
such exposition of the words in the present case as is agreeable to the 
intent of the testator and consistent with the law of the realm, and that 
is, to construe the latter devise to the son to precede the former devise 
to the wife, which exposition is consonant to law and equity.” ? 

“So in the case at bar, when the wife dies it shall vest in Matthew 
Manning as by an executory devise, as if he had devised that after a son 
has paid such a sum to his executors, that he shall have his term, or that 
after the death of A that B shall have the term, or that after his son 
shall return from beyond the seas, or that A dies, that he shall have it, 
in all these cases and other like, upon the condition or contingent per- 
formed the devise is good, and in the mean time the testator may dispose 
of it; and therefore in judgment of law u¢ res magis valeat, the executory 
devise shall precede, and the disposition of the lease till the contingent 
happen shall be subsequent, as in the case at bar it was, and so all shall 
well stand together; for when he made the executory devise he had a 
lawful power, and might well make it, and afterwards in the same will he 





1 Welcden v. Elkington, Plowd. 522. 
53 
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had lawful power and might well devise the lease till the contingent hap- 
pened, and therefore it is as much as if the testator had devised that if 
his wife died within the term that then Matthew Manning should have 
the residue of the term, and farther devised it to his wife for her life,” } 


As we shall see, in the United States, future limitations of 
chattels personal can generally be created by deed as well as by will, 
and it seems probable that the same extensions would be allowed 
with chattels real. But there is no decision precisely in point, 
although in Maryland it has been held in two cases that future 
limitations of leaseholds renewable forever are good ;? and in the 
latter case the general question is discussed, and the conclusion 
reached that future limitations of ordinary terms for years can be 
created in this country as well by deed as by devise. 

Assuming, then, that if, in England by will, and in the United 
States by deed or will, a chattel real is given to A for life, and on 
his death to B, B takes a good legal estate ; what is its character? 
Is it in the nature of a vested remainder of realty after a life estate, 
or is it in the nature of an executory devise after an absolute 
interest? We have seen that the latter is the theory of Manning’s 
case, and the older authorities. For most purposes this question 
is of no importance. B has a good legal interest, and that is 
enough; but there are two classes of cases where the question 
becomes a serious one. 

First. Suppose a term is devised, to A, who is now a bachelor, 
for life, on his death to A’s eldest son for life, and on the death 
of such eldest son to A’s other children absolutely. Here, had 
the subject of the devise been a fee instead of a chattel real, the 
gift to A’s eldest son for life and the gifts in remainder to A’s 
other children would all have vested in the lifetime of A, and so 
none of them would have been bad for remoteness. If, therefore, 
upon this devise of a term the estates for life are really life estates, 
then the final limitation to A’s younger children is vested and 
good. But if what purport to be life estates in the term are really 
absolute interests, then the final limitation is an executory devise, 
which does not vest until it comes into possession, and is therefore 
too remote. 

Second. Suppose a term is devised to A for life, and there is 
no devise over. If A’s estate is really a life estate, then there is a 
reversion in the executor of the testator, and upon A’s death the 
term passes to such executor ; but if A’s estate is really absolute, 





1 Manning’s Case, 8 Co. 95 a. See Fearne, C. R. 402, 403; Lewis, Perp. 87. 
2 Arthur v. Cole, 56 Md. 100; Culbreth v. Smith, 69 Md. 450. 
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then, as there is no gift over, the term, upon A’s death, will pass 
to A’s executor. 

The theory of the old cases, based on the doctrine that there can 
be no life estate in a term, would require us to hold, in the first 
case, that the devise to A’s younger children was too remote, and, 
in the second case, that the term would pass to A’s executor and 
not to the executor of the testator. I am not aware that the first 
of these questions has actually arisen either in this country or in 
England. The second question has arisen in one case, Eyres v. 
Faulkland,! and in this, contrary to what theory seems to demand, 
there was held to be a reversion to the executor of the testator. 
Whether it is worth while to preserve this doctrine will be consid- 
ered after dealing with the law as to future limitations of chattels 


personal. 
CHATTELS PERSONAL. 


The early law of chattels personal, and particularly the question 
when and how far property was recognized in them apart from 
possession, has been discussed by Professor Maitland and Profes- 
sor Ames in their invaluable articles on the seisin and disseisin 
of chattels.2_ I shall not wander into this attractive field, but start 
with the fifteenth century. I suppose it will be generally con- 
ceded that at that time the ideas of possession and of property 


were so far distinguished that the owner of goods who had bailed 
them to A would be considered as still having the property in 
them, although they were in A’s possession. 

There was no tenure, and there were no estates, in chattels 
personal ; absolute property was the only kind of property recog- 
nized. In Bro. Ab. Devise, 13, it is said, “ gift or devise of a chattel 
for an hour is forever.” 

Professor Ames has some interesting remarks on this point : — 


“Tf a chattel, real or personal, was granted or bequeathed to one for 
life, the grantee or legatee became not only tenant for life, but absolute 
owner of it. In other words, there could be no reversion or remainder 
in a chattel. Possibly others may have been as much perplexed as the 
present writer in seeking for the reason of this rule. The explanation is, 
however, simple. The common-law procedure, established when such 
limitations of chattels were either unknown or extremely rare, gave the 
reversioner and remainder-man no remedy against the life tenant. There 
was no action for chattels corresponding to the formedon in reverter 
and remainder for land. Detinue would, of course, lie in general on a 
contract of bailment; but the contract of bailment, like a contract for 





1 Salk 231. 2 1 Law Qu. Rev. 324; 3 Harv. Law REV. 23, 313, 337- 
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the payment of money, must be conceivably performable by the obligor 
himself, and therefore before his death ; he could not create a duty 
binding only his executor. Consequently, there being no right of action 
against him, the life tenant’s power of enjoyment was unrestricted. His 
ownership was necessarily absolute.” ? 


There are three difficulties in accepting this explanation. 

First. It does not meet the case just cited of the gift of a chat- 
tel for an hour ; a contract of bailment for an hour is performable 
by the obligor. 

Second. By the end of the fourteenth century, detinue could be 
maintained for a wrongful detention apart from contract. 

Third. In 1459? a bailment for life was recognized as valid. 

The reason why a gift of a chattel for an hour carried the abso- 
lute property was, it is submitted, that, executory interests not yet 
having been conceived of, property carried with it the absolute 
indefeasable power of alienation or destruction, and one who had 
this power for a moment gained the complete control. We have a 
perfect instance of the survival of this doctrine in the modern law 
on consumable articles. Ifa cellar of wine is bequeathed to A for 
life or for a year, he has the absolute interest, for there is no 
restraint on his power to drink or waste it. 

But although property in chattels was always absolute, the use 
and occupation of them might be given to another than the one 
who had the property. Such gifts were generally for years or at 
will; they probably could not be given to a man and those suc- 
ceeding him on his death.® 

Could there be a bailment of goods giving the bailee the use 
and occupation of them for life? There was certainly no prin- 
ciple of law against a bailment for life, and in the first case that 
has yet been discovered on the question, the validity of such a 
bailment is distinctly recognized. In the Year Book of 37 Henry 
VI. 30 (1459), a testator made A and B his executors, and be- 
queathed a graile or mass-book to B to have and use for the term 
of his life, and after his death the remainder to A in the same 
manner for the term of his life, and after his death the remainder 
to the parishioners of a church forever. The Court of Common 
Pleas held that the property was “not in the devisees, for they 
will have only the occupation and ‘manurance’ for term of their 
two lives and so no property inthem.” Bro. Ab. Devise, 13, under 
this case says :— 





1 3 Harv. Law REV. 315. 2 Y. B. 37 Hen. VI. 30. 
8 See, however, Anon., Owen, 33- 
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“In the time of Henry VIII. and Edward VL., this is good law that the 
occupation can so remain ; but if the thing itself was devised to one the 
remainder is void, for a gift or devise of a chattel for an hour is forever, 
and the donee or devisee can give, sell, and dispose of it, and the remain- 
der dependent on it is void, which note for it is ‘ valde bone diversitie” ”* 


That is: no legal property could be created in a chattel per- 
sonal other than an absolute interest, but by the bailment of such 
a chattel to A the use or occupation might be given to A for life, 
and although A thereby acquired no property, he yet gained a 
right of possession. 

The doctrine as then held is set forth in a decision of the Court 
of Common Pleas : — 


“A prohibition was prayed unto the Council of the Marches of Wales, 
and the case was thus: A man being possessed of certain goods, devised 
them by his will unto his wife for her life, and after her decease to J. S., 
and died. J. S. in the life of the wife did commence suit in the Court 
of Equity, there to secure his interest in remainder, and thereupon this 
prohibition was prayed. And the Justices, viz.: Banks, Chief Justice, 
Crawley, Foster (Reeve being absent), upon consideration of the point 
before them, did grant a prohibition, and the reason was because the 
devise in the remainder of goods was void, and therefore no remedy in 
. equity, for Aguitas sequitur legem. And the Chief Justice took the dif- 
ference as in 37 H. 6. 30, Br. Devise, 13, and Com. Welkden & Elking- 
ton’s Case, betwixt the devise of the use and occupation of goods, and 
the devise of goods themselves. For where the goods themselves are de- 
vised, there can be no remainder over; otherwise, where the use or occu- 
pation only is devised. It is true that heirlooms shall descend, but that 
is by custom and continuance of them, and also it is true that the devise 
of the use and occupation of land is a devise of the land itself but 
not so in case of goods, for one may have the occupation of the goods 
and another the interest, and so it is where a man pawns goods and the 
like. For which cause the Court all agreed that a prohibition should be 
awarded.” ? 


But by a series of decisions in the seventeenth century the 
severity of this distinction was relaxed, and it was held that if a 
chattel personal be bequeathed to A for life and on A’s death to B, 
the bequest to A will be construed as a bequest of only the use 
and occupation to him, that he will have the possession, but that 
the property will still be in B. 





1 See Welcden v. Elkington, Dyer, 358 b, 359 a; Plowd. 519, 521, 522; Paramourv. 
Yardley, Plowd. 539, 542. 

2 Anon., March 106 (1641). 

8 Vachel v. Vachel, 1 Ch. Cas. 129 (1669); Catchmay v. Nicholas, Cas. temp. 
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And it is now settled in England that if a chattel personal is 
bequeathed to A for life, and on his death to B, B has a legal 
property interest. : 

It seems to be the common notion in England that a legal inter- 
est in chattels personal after a gift of them to another for his life 
can be created only by will, and not by a deed or other instrument 
operating inter vivos, and consequently, when it is desirable to 
make such limitations, the legal title is vested in trustees.! 

A court may lend itself to construe a gift of a chattel for life as 
a gift of the use of the chattel for life, with greater ease in a will 
than in a deed, although this seems undesirable; but where the 
gift by deed is of the use and occupation of a chattel to A for 
his life and on his death the chattel to belong to B, there appears 
to be no reason why the gift should not take effect according to 
its terms. Undoubtedly, as.has been said, the idea seems to pre- 
vail among the profession in England that the gift by deed to B 
would be void, but there is, it is believed, no decision or authorita- 
tive dictum to that effect, and Blackstone’s authority is flat to the 
contrary. He says,? “If aman either by deed or will limits his 
books or furniture to A for life, with remainder over to B, this 
remainder is good.” 

And, as we shall see, Blackstone’s opinion, which I submit is © 


sound on principle, has been all but universally adopted in America. 


The theory that if a chattel personal is bequeathed to A for 
life and on his death to B, A has the use and occupation, and B 
the immediate property, subject only to such use and occupation 
in.A, seems to be the doctrine of the cases cited. This is clearly 
the doctrine in the case of the Grail and both the cases from Plow- 
den, as the passages cited above show. So in Vachel v. Vachel,® 
where certain “ rarities’? were given to Rebecca Vachel for life 
and on her death to remain to the use of Thomas Vachel, Lord 
Keeper Bridgman held that Rebecca “ ought only to have the use 
of the said rarities during her life only, and [Thomas] is to have 
the same after her death.” 

In Hyde v. Parrat,* Lord Keeper Somers, “on the strength and 





Finch, 116 (1673); Smith v. Clever, 2 Vern. 38, 59 (1688); Shirley v. Ferrers, 1 P. 
Wms. 6, note (1690); Clarges v. Albemarle, 2 Vern. 245 (1691); Anon., Freem. 
Ch. 206 (1695); Hyde v. Parrat, 1 P. Wms. 1; 2 Vern. 331 (1691); Tissen v. Tissen, 
1 P. Wms. 500 (1718). See Randall v, Russell, 3 Mer. 190, 195; Hoare v. Parker, 
2 T. R. 376; Gray, Perp. § 84. 

1 Williams, Personal Property (15th ed.), 306 ef seg. 

2 2 Bl. Com. 398. 8 : Ch. Cas. 129. 41 P. Wms. 1, 6. 
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authority of the late précedents, which had followed the civil and 
canon laws, in construing the wse of the thing, and not the thing 
itself to pass, where the first devise is for a limited time, in order 
the better to comply with the intention of the testator, allowed 
the devise over to be good.” 

So in Tissen v. Tissen.1 “ Anciently the notions were that a 
personal thing given to one for life, or even for a day, was a gift 
forever, and would not bear a limitation over ; but the construction 
has since been that such devise passes only the use and profits 
and not the thing itself, and so it is made good that way.’ And 
in Randall v. Russell,? “A gift for life of a chattel is now con- 
strued to be a gift of the usufruct only.” 

But although there seems to have been no judicial authority for 
holding that one to whom the use and occupation of a chattel per- 
sonal has been bequeathed has the absolute property at Common 
Law, yet undoubtedly, of late years, English text writers have said 
that upon the bequest of a chattel personal to A for life and on his 
death to B, A takes the absolute property, and B has not a vested 
interest but an executory bequest. This has been the common 
view. I adopted it in my book on the Rule against Perpetuities.* 

There can be no doubt, I think, that thzs notion arose Srom over- 
looking the distinction between chattels real and personal. There 
ts a legal presumption that a life estate ts larger than any term for 
years, but there is no legal presumption that an interest for life 
in a picture will last longer than the picture itself. And, further, 
there can be no bailment of land, while there can be bailment of 
a chattel. 

I have succeeded in finding but one case in which this compar- 
atively modern doctrine has received judicial recognition in Eng- 
land. Re Tritton, ex parte Singleton,® was a case in bankruptcy 
before Wells, J. A testator gave to his wife “the right of posses- 
sion and enjoyment of all my pictures during her life (if she shall 
so desire), and subject as aforesaid I give and bequeath all my said 
pictures to and for my son H. J. Tritton, for his own absolute use 
and benefit.” The widow was still alive, the son assigned his in- 
terest under his father’s will, and subsequently became bankrupt. 
The trustee in bankruptcy contended that the assignment was a 
bill of sale, and void as not having been registered. 





1 1 P. Wms. 500. 2 3 Mer. 190, 195. 

8 F. C. R. 402, Butler’s note; Lewis, Perp. 97; Wms. Pers. Prop. (15th ed.) 295. 
* § 90. 

5 Reported 61 L. T. 130, and more fully in 6 Morell, 250. 
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The judge held that the son’s interest was a chose in action 
which was excepted from the Bills of Sale Acts. He said :— 


“Tt is clear upon the authorities that there cannot be life estates and 
remainders of personal chattels. The interest which Mrs. Tritton took 
was definite, and it came first, and entitled her to the enjoyment and 
possession of these things — that was, to the property in them during 
her lifetime. The son’s interest was an executory bequest, which cre- 
ated no present or vested interest, and which, if the mother survived 
him, would never come into operation.” 


None of the authorities which appear in either of the reports to 
have been cited by the counsel bear upon the matter, except the 
passage in 1 Jarm. Wills (4th ed.), 879. 


Having stated the old and modern theory with regard to chat- 
tels personal, let us now consider the nature of present and future 
interests in such chattels in the light of those theories. And, as 
we did with chattels real, let us take up those cases, first, where 
the first gift is to A and his executors ; secondly, where the first 
gift is to A for years ; thirdly, where the first gift is to A for life. 

I. A chattel personal is bequeathed to A and his executors. 
A has undoubtedly here not only the possession but the property. 
As words of limitation are unnecessary to give an absolute inter- 
est in personalty, a gift to A is equivalent to a gift to A and his 
executors, unless the context shows that it is intended to give a 
less interest. 

If, then, after a bequest to A and his executors there is a future 
gift over to B, such gift must be an executory bequest, and cannot 
be considered a vested interest until there is a right to immediate 
possession. 

The consideration of the two theories we have been discussing 
does not affect this class of cases. 

If there is no present bequest, but only a future bequest, then 
if no present gift is raised by implication, the property vests im- 
mediately in the next of kin or residuary legatees, and the future 
bequest is an executory bequest. 

II. A gift to A for years. Here is a bailment to A. A has 
the possession, the use and occupation, but not the property. If 
there is a gift to B subject to this bailment, B has the property 
and has a vested interest. If there is no such gift to B, then the 
property remains in the donor or his next of kin or residuary lega- 
tees, and he or they have a vested interest. In this class of cases, 
also, the adoption of the one or the other of the theories is imma- 
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terial. I am unaware that any one at the present day would say 
(unless in the case of consumable chattels) that A in a case of 
this kind had the property and B an executory interest. 

III. A bequest of a chattel personal to A for life, and on his 
death to B. It is in this class of cases that the adoption of the one 
or of the other theory becomes significant. According to the old 
theory, A has the possession, the use and occupation only, and B 
has the property and an immediate vested interest. According to 
the modern English doctrine, A has the absolute legal property in 
the chattel, with an executory bequest over to B, which becomes a 
vested interest only upon the death of A.} 

Whether B’s interest be an executory bequest, or whether it be 
a vested interest, which may properly be called a guasz vested 
remainder, it is a legal interest, and beyond the control of A, so 
that it is for most questions immaterial which theory is adopted, 
and this explains why the law has remained so long in an undecided 
condition. 

But, as in the case of chattels real, there are two questions in 
which the character of the future interest in chattels personal 
determines the decision :— 

First. Suppose a chattel personal is bequeathed to A for life, 
and on his death to A’s eldest son for life, and on the death of such 
eldest son to A’s other children and their respective executors as 
tenants in common. A is at present a bachelor. 

Here, on the old theory, A and his eldest son have the posses- 
sion, use, and occupation one after the other, and the other children, 
as fast as they are born, acquire vested interests in the property. 
The bequest to A’s younger children is good, for they must all be 
born and their interests vest in A’s lifetime, and consequently the 
gift to them will not be too remote. 

But, on the modern English theory, A and A’s eldest son will 
each hold the property in succession, and the younger children 
will have an executory bequest which will not vest until they have 





1 Suppose the use and occupation of a chattel personal is bequeathed to A for his 
life, and on his death, if he leaves children, the chattel to go to them, but if he leaves 
no children, to go to B. In this case, the interest of the children and of B are both 
contingent, none of them have a vested interest. On the old theory, during the life- 
time of A has any one the property of the chattel? In the case of such a limita- 
tion of realty, it has been held by many learned writers that the fee is in the testator’s 
heirs. If this be the correct view, as it probably is (see Gray, Perp. § 11), it rests 
upon the idea that the fee must be somewhere; but there seems no technical necessity 
that every chattel personal should always have an owner, and therefore it is best 
and most natural to say that during the life of A no one has property in the chattel. 
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an immediate right to possession ; this will not be till the death 
of A’s eldest son, which may be more than twenty-one years after 
the death of A, whose was the only life in being at the testator’s 
death. Consequently the bequest to A’s younger children is void 
as violating tle Rule against Perpetuities. Mr. Marsden, in his 
Treatise on the Rule against Perpetuities,! adopts this view. 

So far as authority goes, the English decisions are all in favor of 
the former view.? In each of them the ultimate interest in per- 
sonalty after the death of an unborn person was considered vested 
and not too remote. In Evans v. Walker the interest was legal ; 
in the other two it was equitable. But, in considering whether a 
limitation is vested or not, the same rules apply in equity as at law. 

Second. Suppose chattels personal are bequeathed to A for 
life, and there is no gift over. 

Here, according to the old theory, there is a reversionary vested 
interest in the next of kin or residuary legatee of the testator, or 
rather in the executor of the testator, and a right to immediate 
possession arises on the death of A. 

According to the modern English theory, A has the absolute 
property, and there being no executory bequest, there is nothing 
to take the property from him, and on his death the chattels go to 
the executor of A, and not to the executor of the testator. 

The only English case which touches this question is Eyres v. 


Faulkland,® in which the point was decided, as to a term of years, 
in favor of the testator’s executor, vide supra. 


Hitherto I have confined myself to the English law as to chattels 
personal ; let us now take up the law in the United States. 

I. We have seen that although the English law recognizes the 
validity of a future bequest by will of a chattel personal, the modern 
English conveyancers have said that a future limitation of a chattel 
personal cannot be created by deed. 

The decisions in North Carolina have adopted this latter view, 
and do not allow any future limitations of chattels personal to be 
created by a conveyance zuter vivos.* 





1 Pp. 43) 44+ 

2 Routledge v. Dorrill, 2 Ves. Jr. 357, 366, 367; Evans v. Walker, 3 Ch. D. 211; 
Re Roberts, 19 Ch. D. 520. 

8 1 Salk. 231. 

4 Cutlar v. Spiller, 2 Hayw. 130; Gilbert v. Murdock, Ib. 182; Dowd v. Mont- 
gomery, 2 Car. Law Rep. 100; Graham v. Graham, 2 Hawks, 322; Foscuev. Foscue, 
3 Hawks, 538; Sutton v. Hollowell, 2 Dev. 185; Smith v. Tucker, Ib. 541; Morrow 
v. Williams, 3 Dev. 263; Hunt v. Davis, 3 Dev. & B. 42; Foscue v. Foscue, 2 Ired. 
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In 1823 a statute was passed, changing the law as to slaves ; but 
as to all other chattels the law remained, and remains the same 
as before.! 

But in the other states, so far as the question has yet arisen, the 
same future limitations of chattels personal that can be created by 
will can be created also inter vivos2 

It may therefore be said to be the general American law that 
any future limitation of chattels personal which can be made by 
will can be made also by deed. 

It is submitted that the American law is a return to the sounder 
doctrine which was laid down by Blackstone.’ Future interests in 
personalty owe nothing to statutes ; they are what they are by the 
Common Law, and any distinction between the right to create 
them by deed and the right to create them by will seems purely 
arbitrary. Undoubtedly certain interests can be created under 
wills by language which would not have the same effect if used in 
deeds ; but the present is not a question of construction or of the 
use of words, but whether it is possible, by any words, to make a 
future limitation of a personal chattel, and there is no reason why 
this power, if granted to a man on his death, should be denied to 
him in his lifetime. 

II. A notion which has found expression in a few American 
cases, viz., that after a gift or bequest of the absolute property 








Eq. 321. The case of Duncan v. Self, 1 Murph. 466, contra, is overruled; and Timms 
v. Potter, 1 Hayw. 234, apparently covtra, is explained in Gilbert v. Murdock, di sup. 
See Vass v. Hicks, 3 Murph. 493; Hughes v. Cannon, 2 Humph. 589. 

1 Lance v. Lance, 5 Jones, 413; Dail v. Jones, 85 N. Car. 221. 

2 Security Co. v. Hardenburgh, 53 Conn. 169; Tucker v. Stevens, 4 Des. 532; 
Hill v. Hill, Dudl. Eq. 71; McCall v. Lewis, 1 Strob. 442; Dukes v. Dyches, 2 Strob. 
Eq. 353, note; Dawson v. Dawson, Rice, Eq. 243, 261; Jaggers v. Estes, 2 Strob. 
Eq. 343) 378, 397; Nix v. Ray, 5 Rich. 423 (Cooper v. Cooper, Brevard MSS. Rep.; 
I Rice, South Car. Dig. 207; Vernon v. Inabnit, 2 Brev. 411, and the dictum in 
Ingram v. Porter, 4 McCord, 198, contra, are overruled); Robinson v. Schly, 6 Ga. 
515; McGlawn v. McGlawn, 17 Ga. 234; Sharman v. Jackson, 30 Ga. 224; Price v. 
Price, 5 Ala. 578; Adams v. Broughton, 13 Ala. 731; Williamson v. Mason, 23 Ala. 
488; Horn v. Gartman, 1 Fla. 73; Keen v. Macey, 3 Bibb, 39; Banks v. Marksberry, 
3 Lit. 275; Caines v. Marley, 2 Yerg. 582; Johnson v. Mitchell, 1 Humph. 168, 173; 
Gullett v. Lamberton, 6 Ark. 109. 

See Sampson v. Randall, 72 Me. 109, 112; Fuller v. Fuller, 84 Me. 475, 481; Hope 
v. Hutchins, 9 G. & J. 77; Culbreth v. Smith, 69 Md. 450; Bradley v. Mosby, 3 Call, 
50; Powell v. Brown, 1 Bail. 100; Welch v. Kinard, Speers Eq. 256, 262; Hender- 
son v. Kinard, 29 So. Car. 15; Kirkpatrick v. Davidson, 2 Ga. 297, 301; Owen v. 
Cooper, 46 Ind. 524; McCall v. Lee, 120 Ill. 261; Harris v. McLaran, 30 Miss. 533, 
568, 569; Aikin v. Smith, 1 Sneed, 304; Lyde v. Taylor, 17 Ala. 270; Jones v. Hos- 
kins, 18 Ala. 489. 

3 2 Bl. Com. 398. 
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in a chattel personal, there can be no executory limitation over, is 
of course totally erroneous. 

It had its origin in Paterson v. Ellis,) where a gift over of per- 
sonalty was held to be upon an indefinite failure of issue, and 
therefore too remote. Several members of the court, however, 
said that after a bequest of personalty, absolute in its terms, there 
could be no executory bequest. But such an idea has been entirely 
repudiated in New York, the courts pointing out that it arose from 
confounding the case of an executory bequest upon death without 
issue, or some other contingency not dependent upon the mere 
will of the first taker, which executory bequest is unquestionably 
good, with the case of an executory bequest over upon the failure 
of the first taker to dispose of his interest by deed, or by deed or 
will, which latter form of executory bequest had been held in New 
York to be bad.? 

The Supreme Court of Arkansas has followed the erroneous 
dicta in Paterson v. Ellis.® 

In the case of Wilson v. Cockrill,* it was decided that if an 
absolute gift of a chattel personal was made by deed, an execu- 
tory limitation over was void. The court declined to consider 
whether it would have been good if created by will. This is be- 
lieved to be the only American case, outside of North Carolina, in 
which any distinction between the validity of an executory limita- 
tion made by deed and of one made by will is suggested. Perhaps 
also Betty v. Moore,® should be added. 

The cases in the United States in which executory limitations 
after absolute gifts or bequests of chattels personal have been 
allowed are very numerous.® 





1 11 Wend. 259. 

2 Norris v. Beyea, 13 N. Y. 273; Tyson v. Blake, 22 N. Y. 528. See Gray, Re- 
straints on Alienation, §§ 65 e¢ segq. 

8 Moody v. Walker, 3 Ark. 147; Maulding v. Scott, 13 Ark. 88; Scull v. Vaugine, 
15 Ark. 695; Slaughter v. Slaughter, 23 Ark. 356; Robinson v. Bishop, 23 Ark. 378. 
But cf Bunch v. Nicks, 50 Ark. 367, 376. 

4 8 Mo. I. 

5 1 Dana, 235. 

6 Drury v. Grace, 2 H. & J. 356; Moffat v. Strong, 10 Johns. 12, 18; Deihl v. King, 
6 S. & R. 29; Raborg v. Hammond, 2 H. & G. 42; Dashiel v. Dashiel, 2 H. & G. 127; 
Biscoe v. Biscoe, 6 G. & J. 232; Jones v. Sothoron, 10 G. & J. 187; Clagett v. Worth- 
ington, 3 Gill, 83, 92; Edelen v. Middleton, 9 Gill, 161; Woodland v. Wallis, 6 Md. 
151; Budd v. Posey, 22 Md. 48; Waddy v. Sturman, Jeff. 5; Higgenbotham v. 
Rucker, 2 Call, 313; Royall v. Eppes, 2 Munf. 479; Timberlake v. Graves, 6 Munf. 
174; Threadgill v. Ingram, 1 Ired. 577; Braswell v. Morehead, Busb. Eq. 26; 
Keating v. Reynolds, 1 Bay, 80; Henry v. Means, 2 Hill (S. C.), 328; Hill v. Hill, 2 
Dudl. Eq. 71, 83, 84; Rogers v. Randall, 2 Speers, 38; Marshall v. Rives, 8 Rich. 85; 
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III. To come now to the case where a chattel personal is given 
to A for life and on his death to B. The gift over to B is univer- 
sally recognized as valid throughout the United States when it is 
created by will, and also (except in North Carolina) when it is 
created iuter vivos. And not only is it a valid interest, but it 
is a valid /egal interest which has been repeatedly the subject of 
an action at law.! | 

But is this limitation to B a vested interest in the nature of a 
remainder, subject to the right of A to the possession of the chat- 
tel for life ; or is A to be regarded as having the absolute property, 
with an executory bequest over to B? In other words, do the 
American courts apply the old doctrine which prevailed in Eng- 
land down to the middle of the last century, or have they adopted 
the theory of the more modern conveyancers? It is impossible to 
determine this from the names attributed in the reports to the 
interest of B, for there is no uniform practice; sometimes it is 
called a remainder, sometimes an executory limitation: to deter- 
mine its nature, we must have recourse to the two test cases which 
we have applied in the case of the English Law. 

First. Suppose a chattel personal is bequeathed to A for life, 
on A’s death to his eldest son for life, and on the death of such 
eldest son then to the other children of A. A is a bachelor at the 
testator’s death. Is the bequest to the younger children of Aa 
good vested guasz remainder, or is it an executory bequest void for 
remoteness ? 

We have seen that all the English authority is in favor of the 
former view, so is the only American case I have found on the 
point.? 

Second. Suppose a chattel personal is bequeathed to A for life, 
and there is no gift over, does the chattel after A’s death go to 
the executor of the testator or to the executor of A? 

We have seen that there seems to be but one English authority 
bearing on this question, but there is no lack of American au- 
thority. 

In Delaware, if a chattel is bequeathed to A for life, A takes the 
absolute property.’ 





Henderson v. Kinard, 29 So. Car. 15; Robert v. West, 15 Ga. 122; Harris v. Smith, 
16 Ga. 545; Moore v. Howe, 4 T. B. Monr. 199. 

1 This recognition of the validity of such a gift when created by deed was recog- 
nized in Virginia in an early series of cases beginning in 1736. Edmonds v. Hughes, 
Jeff. 2; Waddy v. Sturman, Ib. 5; Jones v. Langhorn, Ib. 37; Spicer v. Pope, Ib. 43. 

2 Loring z. Blake, 98 Mass. 253. 

8 State v. Savin, 4 Harring. 56, note; Dericksen v. Garden, 5 Del. Ch. 323. 
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In Merkel’s Appeal,! a testator gave to his wife personal pro- 
perty “to her full ownership, so long as she doth live.” The 
Supreme Court of Pennsylvania said: “It is a gift for life, with- 
out any limitation over, and without the intervention of a trustee. 
There is a line of decisions in this state which hold that such a 
' bequest is absolute.” The court cites several cases as supporting 
this proposition, but the only one which tends to do so is Brown- 
field’s Estate.2_ The proposition is, however, repeated in Drennan’s 
Appeal. It seems rather to be a rule of construction than to be 
based upon any peculiar doctrine as to the nature of a life interest 
in personalty. It is justly criticised by Penrose, J., in Kane's 
Estate.* 

But the great weight of authority is in favor of a reversionary 
interest. 

SUMMARY. 

I. Chattels real. 

A. There can be an estate for years (sub-lease) in a chattel real. 

B. There can be no estate for life in a chattel real, because a 
life estate is larger than any term. 

C. A gift for life of a chattel real passes the absolute interest. 

D. Therefore, after a gift for life of a chattel real, there can be 
no vested interest or guas¢ remainder; any future interest after 
such gift can be good only as an executory limitation. 

E. Such an executory limitation can be created by will. 

F. In America (except in North Carolina) it can probably be 
created zuter vivos. But there is no decision exactly in point. 

G. In England it is said that it cannot be created inter vivos, 
but there is no decision to that effect. 

H. The American doctrine is the better, as there is no rational 
distinction in this respect between deeds and wills, and no judicial 
authority in favor of such a distinction. 





1 109 Pa. St. 235. 

2 8 Watts, 465. 

8 20 W.N. C. (Pa.) 522. 

* 6 Pa. Dist. C. 553; 19 Pa. C.C. 589. See London v. Turner, 11 Leigh, 403, 412, 
413. 

5 Brown v. Kelsey, 2 Cush. 243, 248, 249; Hoes v. Hoesen, 1 Comst. 120; Bartlett 
v. Patton, 33 W. Va. 71; Anon., 2 Hayw. 161; James v. Masters, 3 Murphy, 110; 
Black v. Ray, 1 Dev. & B. 334; Creswell v. Emberson, 6 Ired. Eq. 151 (see Newell v. 
Taylor, 3 Jones Eq. 374); Geiger v. Brown, 4 McCord, 418, 427, S. C., 2 Strob. Eq. 
359, note; Haralson v. Redd, 15 Ga. 148; Booth v. Terrell, 16 Ga. 20; McCutchin v. 
Price, 3 Hayw. 211; Vannerson v. Culbertson, 10 Sm. & M. 150; Harris v. McLaran, 
30 Miss. 533; Keyes on Chattels, §§ 276, 277. 
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I. If a chattel real is bequeathed to A, a living person, and his 
- executors, after a bequest for life to an unborn person, such gift to 
A, being an executory limitation, should on theory be held void 
for remoteness ; but there is no authority on this point. 

J. If achattel real is bequeathed to A for life, with no limitation 
over, A takes the whole term, and there being no limitation over, 
it should on theory go, on A’s death, to his executor ; but the only 
authority is contra. 


II. Chattels personal. 

A. A chattel personal can be bailed for years. 

B. The use and occupation of a chattel can be given to A for 
life, the property remaining in the donor, and a gift of a chattel 
personal for life is construed to be a gift of the use and occupation. 

C. Ifa chattel personal is given to A for life, and on his death 
to B, B takes a legal interest. 

D. This can be done by will. 

E. And also, in the United States (except in North Carolina), 
inter ViVO0S. 

F. In England the modern text writers say this cannot be done 
inter vivos, but there is no judicial authority to that effect. 

G. The American doctrine is the better, for there is no rational 
distinction in this respect between deeds and wills. 

H. If a chattel personal is bequeathed to A for life, and on his 
death to B, A has the use and occupation, and B a vested interest, 
a guasi remainder. This is the doctrine of the older cases. 

I. Modern English text writers say that A has the property in 
the chattel, and the bequest to B is an executory limitation. 

J. The older doctrine is the sounder. There is no reason why 
the use and occupation of a chattel personal should not be given 
for life ; the doctrine I. (B), supra, as to chattels real, has no ap- 
plication to chattels personal; there is no legal presumption that 
a man will live longer than a picture or table will last. 

K. Suppose a chattel personal is bequeathed to an unborn per- 
son for life, and on his death to A and his executors. If the gift 
to A is vested (according to the old theory), then it is not too 
remote; if the gift to A is executory, then it is void for remote- 
ness. All the authorities, American and English, hold that the 
gift to A is not too remote. 

L. Suppose a chattel personal is given to A for life, with no 
limitation over. Then, on the old theory, upon A’s death there 
is a reversion to the donor or his executors. On the modern Eng- 
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lish theory A takes the whole property in the chattel, and there 
being no limitation over, it should go on A’s death to his execu- 
tors. There is no English authority directly on the point. The 
weight of American authority is in favor of the reversion. 

As, therefore, there is (1) no reason why the use and occupation 
of a chattel personal should not be given for life ;1 (2) as the judi- 
cial authorities proceed on the theory that the gift for life of a 
chattel personal is a gift of the use and possession only; (3) as 
there is no judicial decision the other way,” but only the cantilena 
of modern text writers, based on the mistaken analogy of chattels 
real ; (4) as on one of the test questions all the authority, English 
and American, and on the other the great weight of authority is in 
favor of the old view ; and (5) as it is very desirable that on such 
matters there should be no difference between real and personal 
property, the statement may perhaps be ventured that in the United 
States we have stayed faithful to the old law, and that after a gift 
of a chattel personal for life there may be a vested interest in 
remainder or reversion, and not merely an executory limitation. 


As to chattels real, it would certainly be desirable that in them, 
also, the law should recognize the possibility of interests for life, 
and there is no reason in the nature of chattels real why it should 
not. On one of the two test questions there appears to be no 
authority either way, and on the other the sole decision is in 
favor of such recognition. The only obstacle is the notion that as 
an estate for life is longer than any term for years, a grant for life 
of a chattel real must pass all that there is to pass, z. ¢., the whole 
term. 

Would it be too bold a step on the part of the courts to drop 
this bit of antiquated scholasticism and put chattels real in the 
same position as chattels personal ? 

John Chipman Gray. 


Note. — A main motive in writing this article has been the hope that it may lead to 
a fuller examination of the authorities than has yet been had. The cases on future 
interest in personalty are so badly digested that one comes upon many of them only 
by accident. My learned friend, Professor Nathan Abbott, of the Law School in 
Stanford University, has given much attention to the subject, and I am indebted to 
him for kindly communicating to me the result of his exhaustive researches in the 
reports of several of the states. It is much to be desired that Professor Abbott 
should complete, classify, and publish his collections. 





1 I have in general tried to avoid the expression “ bailment for life,” fearing it 
might shock some ears, although I myself have no objection to it. 
2 Re Tritton, 61 L. T. 301, is possibly an exception. 
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REPUDIATION OF CONTRACTS. 


II, 


()* repudiation of a contract the aggrieved party must have a 
remedy on the contract. The only question can be what he 
must do in order to perfect his right of action. 

If he has already performed all that the contract required of 
him, there can be no doubt that he may sue at once on the con- 
tract if the time when the defendant’s performance was due has 
arrived. Whether suit may be brought at once even though that 
time has not arrived will be discussed later. 

The situation is in legal effect similar when the injured party 
has not fully performed, but is literally prevented by the other 
party from continuing performance. Where work requires some 
codperation of both parties this frequently happens. Though the 
plaintiff's damages may not be the same as if he had fully per- 
formed, his right of action is as complete, for when the defendant 
has himself caused the plaintiff's non-performance he cannot take 
advantage of it as a defence. 

But if the injured party has not fully performed and is not pre- 
vented from continuing, yet because of the repudiation by the 
other party has just reason to believe that the latter will not fulfil 
his contractual obligation, the situation presents greater difficulty. 
In Frost v. Knight,! Cockburn, C. J., thus stated the law: “The 
promisee, if he pleases, may treat the notice of intention as inoper- 
ative, and await the time when the contract is to be executed, 
and then hold the other party responsible for all the consequences 
of non-performance ; but in that case he keeps the contract alive 
for the benefit of the other party as well as his own; he remains 
subject to all his own obligations and liabilities under it, and 
enables the other party not only to complete the contract, if so 
advised, notwithstanding his previous repudiation of it, but also 
to take advantage of any supervening circumstance which would 
justify him in declining to complete it. 

“On the other hand, the promisee may, if he thinks proper, treat 
the repudiation of the other party as a wrongful putting an end to 
the contract, and may at once bring his action as on a breach of 


‘ 
. 





1L. R.7 Ex. 111. 
55 
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it; and in such action he will be entitled to such damages as 
would have arisen from the non-performance of the contract at the 
appointed time, subject, however, to abatement in respect of any 
circumstances which may have afforded him the means of miti- 
gating his loss.” } 

This language was quoted with approval by Cotton, L. J., in 
Johnstone v. Milling,? and may be regarded as expressing the 
present understanding of English lawyers on the matter in ques- 
tion.? The alternative stated as permissible in the first paragraph 
of Lord Cockburn’s statement is not allowed generally in this 
country. There is a line of cases running back to 1845 * which 
hold that after an absolute repudiation or refusal to perform by one 
party to a contract, the other party cannot continue to perform 
and recover damages based on full performance. This rule is only 
a particular application of the general rule of damages that a plain- 
tiff cannot hold a defendant liable for damages which need not 
have been incurred; or, as it is often stated, the plaintiff must, so 
far as he can without loss to himself, mitigate the damages caused 
by the defendant’s wrongful act. The application of this rule to 
the matter in question is obvious, If a man engages to have work 
done, and afterwards repudiates his contract before the work has 
been begun or when it has been only partially done, it is inflicting 
damage on the defendant without benefit to the plaintiff to allow 
the latter to insist on proceeding with the contract. The work 
may be useless to the defendant, and yet he would be forced to 
pay the full contract price. On the other hand, the plaintiff is 





aL. R. 7 Ex. 111, 112. 2 16 Q. B. D. 460. 

8 See ¢. g. Leake, Contracts (3d ed.), 752; Mayne, Damages (6th ed.), 179. It is 
also quoted and acted on in Dalrymple v. Scott, 19 Ont. App. 477. 

4 Clark v. Marsiglia, 1 Denio, 317, is the earliest decision. In this case the plain- 
tiff was employed to clean and repair a number of pictures, for which the defendant 
agreed to pay. After the plaintiff had begun work upon them the defendant coun- 
termanded the order. The plaintiff nevertheless completed the work and sued for 
the full price. The court held he could recover only for what he had done before the 
order was countermanded, with such further sum as would compensate him for the 
interruption of the contract at that point. 

Later decisions involving the same principle are Moline Scale Co. v. Beed, 52 
Ia. 307 (conf. McAlister v. Safley, 65 Ia. 719); Black v. Woodrow, 39 Md. 194, 216, 
Heaver v. Lanahan, 74 Md. 493; Collins v. Delaporte, 115 Mass. 159 (semdle); Gib- 
bons v. Bente, 51 Minn. 499; Dillon v. Anderson, 43 N. Y. 231; Lord v. Thomas, 
64 N. Y. 107 (semble); Johnson v. Meeker, 96 N. Y. 93; People v. Aldridge, 83 Hun, 
279 (semble); Heiser v. Mears, 120 N. C. 443; Davis v. Bronson, 2 N. Dak. 300; 
Chicago, etc. Co. v. Barry, (Tenn.) 52 S. W. Rep. 451; Tufts v. Lawrence, 77 Tex. 
526; Derby v. Johnson, 21 Vt. 17; Danforth v. Walker, 37 Vt. 239; 40 Vt. 257; 
Cameron v. White, 74 Wis. 425; Tufts v. Weinfeld, 88 Wis. 647. 
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interested only in the profit he will make out of the contract. If 
he receives this it is equally advantageous for him to use his time 
otherwise. 

By every consideration of mercantile convenience these deci- 
sions are correct. The facts of the only case} which is directly 
opposed to them need only be stated to illustrate this. The de- 
fendant, resident in Illinois, contracted to buy of the plaintiff, resi- 
dent in New Jersey, 500 tons of barbed wire. After 120 tons had 
been delivered the defendant requested the plaintiff to stop further 
shipments, and on the refusal of the latter, telegraphed, “ Will not 
take wire if shipped.’’ Nevertheless, the plaintiff went through 
the futile and expensive steps of preparing and sending the rest of 
the wire, and was held entitled to recover damages for so doing. 

The English courts have recognized the duty of a plaintiff to 
mitigate or at least not to enhance the damages which a defendant 
is to be called upon to pay ;? and it is quite possible that Lord 
Cockburn, in stating as he did the first alternative right of a party 
aggrieved by repudiation of a contract, did not appreciate that his 
statement justified a violation of that duty. It need not be con- 
tended that in every case the principle of damages in question will 
deprive the plaintiff of the right to continue performance of the 
contract after it has been repudiated. There may be cases where 
so doing will not needlessly enhance damages. But it is clear that 
such cases must be exceptional. 

Lord Cockburn’s statement of the plaintiff's second alternative 
is that “The promisee may, if he thinks proper, treat the repudi- 
ation of the other party as a wrongful putting an end to the con- 
tract, and may at once bring his action as on a breach of it.” The 
two clauses of this sentence logically contradict each other. If 
the contract is put an end to, no action can be brought upon it. 
If an action may be brought upon it, either at once or at any time 
in the future, it is not put an end to. The question of the time 
when the action should be brought is not immediately essential 





1 Roebling’s Sons’ Co. v. Lock Stitch Fence Co., 130 Ill. 660. See, also, Lake 
Shore, etc. Ry. Co., 152 Ill. 59. 

2 Mayne, Damages (6th ed.), 180; Harries v. Edmonds, 1 C. & K. 686, 687; Roper 
v. Johnson, L. R. 8 C. P. 167; Roth v. Taysen, (C. A.) 12 T. L. R. 211; Brace v. 
Calder, (C. A.) [1895] 2 Q. B. 253; conf. Brown v. Muller, L. R. 7 Ex. 319; Re South 
African Trust Co. (C. A.) 74 L. T. 769. 

8 Lord Cockburn’s statement is also sometimes repeated by American courts, which 
would not be likely to enforce it to its logical conclusion. See Foss, etc. Co. v. Bullock, 
59 Fed. Rep. 83, 87; Strauss v. Meertief, 64 Ala. 299, 307; Claes, etc. Mfg. Co. w. 
McCord, 65 Mo. App. 507; Walsh v. Myers, 92 Wis. 397. 
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here, and that question being left for subsequent discussion, it may 
be laid down as a more logically coherent and more practically 
useful statement that the promisee may, if he thinks proper, treat 
the repudiation of the other party as a ground for putting an end 
to the contract, as shown in the earlier part of this article. If this 
course is adopted no rights under the contract can remain, though 
a quasi-contractual right to recover the value of anything which 
has been done will survive. Or the promisee may decline to con- 
tinue to perform and sue the promisor for his breach of contract. 
Ordinarily, of course, a plaintiff in an action upon a contract 
cannot succeed if he has himself failed to perform at the proper 
time ; but if that failure to perform was excused by the defendant’s 
own conduct this principle does not apply. The authorities fur- 
nish abundant illustration of this when the excuse for the plaintiff’s 
failure to perform consisted in a prior serious breach of the con- 
tract by the defendant.1 The same principle covers the case of 
repudiation without an actual breach of contract. The reason why 
the plaintiff must ordinarily have performed in order that he may 
recover is the same reason which underlies the doctrine of failure 
of consideration. The mutual performances in a bilateral contract 
are, barring exceptional cases, intended to be given in exchange 
for each other, and if the exchange fails on one side owing to defec- 
tive performance, the other party may likewise decline to perform. 
This reason was pretty well hidden during the early development 
of the doctrine under the terminology of implied conditions, but it 
is sufficiently apparent at the present day. Now, if it be an excuse 
which will justify a promisor in breaking his promise that his 
co-contractor has failed to give the performance agreed upon as an 
exchange, it should likewise be an excuse that the co-contractor 
has made it plain, as by repudiation, that he will not give such 
performance when it becomes due in the future. A promisor can 
no more be expected to perform his promise when he is not going 
to receive counter-performance than when he actually has not 
received it. Baron Parke—a judge not likely to stretch too far 
the rules of the common lawin order to work out justice — so held 
in Ripley v. M’Clure.? 

Neither where the plaintiff’s excuse for his own non-performance 
is the defendant’s actual breach of the contract nor where that ex- 
cuse is a prospective breach because of repudiation does the plain- 
tiff terminate the contract merely by availing himself of his excuse. 





1 See Parsons on Contracts (8th ed.), ii. 790. 2 4 Ex. 345. 
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The contract still exists, but one party to it has a defence and an 
excuse for non-performance. It may be thought that this state- 
ment differs from that of Lord Cockburn’s second alternative only 
in words. Even so, words have their importance. If wrongly 
used, wrong ideas are sure to follow, and wrong decisions follow 
wrong ideas. It is a source of serious confusion in the cases that 
a contract is frequently spoken of as “rescinded” or “ put an end 
to,” when in truth one party to the contract has merely exercised 
his right to refuse to perform because of the wrongful conduct of 
the other party.1. To be sure it frequently makes little practical 
difference whether this is the case or whether the contract is in fact 
rescinded. Where the only question that arises is in regard to the 
liability of a defendant for his refusal to perform the result is the 
same whether the whole contract is rescinded or whether it still 
subsists subject to a defence on the part of the defendant. But if 
the defendant seeks by counter-claim or cross-action to establish a 
right on his part to damages, his success depends on the existence 
of the contract. And more than one court has been led into 
the error of holding that no such right of action existed — that a 
voluntary exercise of the right to refuse to continue performance 
necessarily involved a total termination of the contract.? 





1 This error is adverted to in Anvil Mining Co. v. Humble, 153 U. S. 540, 551. 
The plaintiff in that case had ceased to perform because of a breach of contract by the 
defendant and sought to recover damages. Brewer, J., delivering the opinion of the 
court, said (p. 551): “ It is insisted, and authorities are cited in support thereof, that a 
party cannot rescind a contract and at the same time recover damages for his [its ?] non- 
performance. But no such proposition as that is contained in that instruction. It 
only lays downs the rule, and it lays that down correctly, which obtains when there is 
a breach of contract. Whenever one party thereto is guilty of such a breach as is 
here attributed to the defendant, the other party is at liberty to treat the contract as 
broken and desist from any further effort on his part to perform; in other words, he 
may abandon it, and recover as damages the profits which he would have received 
through full performance. Such an abandonment is not technically a rescission of the 
contract, but is merely an acceptance of the situation which the wrong-doing of the 
other party has brought about. See, also, Hayes v. Nashville, 80 Fed. Rep. 641, 645. 

2 Cox v. McLaughlin, 54 Cal. 605; Porter v. Arrowhead Reservoir Co., 100 Cal. 500, 
502; Palm v. Ohio, etc. R. R. Co., 18 Ill. 217; Howe v. Hutchison, 105 Ill. 501; Lake 
Shore, etc. Ry. Co. v. Richards, 32 N. E. Rep. 402 (Ill. Sup. Ct. 1892); Jones v. Mial, 
79 N.C. 164. These cases hold that though a serious breach of contract will justify 
the other party in treating the contract as rescinded and so refusing to continue to per- 
form, yet at least unless the breach amounts to actual prevention the party aggrieved 
cannot, if he ceases to perform, sue on the contract. The late Illinois case cited was, 
however, reversed on rehearing, and though somewhat limited in its language, perhaps 
overrules the earlier decisions in the same state. 152 Ill. 59, 80, 82. The first Cali- 
fornia decision was chiefly based on the early Illinois case. So in Hochster v. De La 
Tour, 2 E. & B. 678, counsel for the defendant, though their case did not require it, 
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Further, in order to exercise his right to rescind a contract, an 
injured party must indicate his election so to do by positive action,! 
but if he only wishes to refrain from performing his part of the 
contract, he is not seeking to assert an affirmative right, but stand- 
ing on the defensive. He need do nothing except refrain from per- 
forming or receiving performance until he sues or is sued, when 
he should plead the cause which justifies his non-performance.? Of 
course he may waive this justification, but only by some positive 
action or estoppel.® 





based their whole argument on the assumption «that repudiation was equivalent to an 
offer to rescind, and that if the aggrieved party did not continue to hold himself ready 
and willing to perform he could not sue upon the contract. 

In Bethel v. Salem Improvement Co., 93 Va. 354, also, the plaintiff was not allowed 
to recover for loss of profits, after having ceased to perform owing to the defendant’s 
breach of contract. 

Citations need not be multiplied to prove the error of the foregoing decisions and 
the right of the plaintiff to cease performance upon the defendant’s repudiation and 
yet sue upon the contract. Cort v. Ambergate, etc. Ry. Co., 17 Q. B. 127; Ripley v. 
M’Clure, 4 Ex. 345; Marshall v. Mackintosh, 78 L. T. 750; Leeson v. North British, 
etc. Co., Ir, R. 8 Co. L. 309; Anvil Mining Co. v. Humble, 153 U. S. 540; McElwee 
v. Bridgeport Land, etc. Co., §4 Fed. Rep. 627 (C.C. A.); Cherry Valley Works v. Flor- 
ence, etc. Co., 64 Fed. Rep. 569 (C. C, A.) ; Martin v. Chapman, 6 Port. 344; Baldwin 
v. Marqueze, 91 Ga. 404; Riley v. Walker, 6 Ind. App. 622; Lowe v. Harwood, 139 
Mass. 133; Lee v. Briggs, 99 Mich. 487; Armstrong v. St. Paul, etc. Co., 48 Minn. 
113; Wharton v. Winch, 140 N. Y. 287; Reynolds v. Reynolds, 48 Hun, 142. 

Another instance of the confusion of ideas due to the improper use of words here 
criticised may be found in Fox vz. Kitton, 19 Ill. 519, where the court says that there is 
no conflict between the views of Parke, B., and the decision of Hochster v. De La 
Tour, 2 E. & B. 678, since Parke, B., said in Phillpotts v. Evans, 5 M. & W. 475, 477: 
“The notice (that he will not receive the wheat) amounts to nothing until the time 
when the buyer ought to receive the goods, unless the seller acts on it in the mean 
time, and rescinds the contract.” This, the Illinois court adds, “is in strict accordance 
with the principles recognized in. . . Hochster v. De La Tour.” Now Parke was 
using the word “rescinds” in its true sense. What he meant and what he said was 
that the seller might at his option terminate the contract. The Illinois court thought 
he was using the word in the improper way in which Lord Coleridge did, and that his 
meaning was that the seller might, without himself performing, so act as to entitle him- 
self to sue the buyer immediately for breach of the contract—a doctrine Parke 
expressly denied both in Phillpotts v. Evans and Ripley v. M’Clure, 4 Ex. 345, 359. 
The mistake made in Fox zw. Kitton is repeated in Kadish v. Young, 108 Ill. 170. 

1 14 HARVARD LAw REVIEW, 329. 

2 Where the ground of non-performance is an actual breach of contract by the other 
party, it is an obvious consequence of the rule of common-law pleading which required 
the plaintiff to allege and prove his own performance, that he would fail if he had 
not duly performed, though the defendant had not manifested any election. Changes 
in modern pleading cannot have affected the substantive law on this point. Where 
the ground of non-performance is repudiation or a prospective breach, there should 
be no difference, for the essential nature of the defence is the same. 

8 See Langdell, Summary of Contracts, § 177; Harriman on Contracts, 163-167. 
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If it is clear that one party to a contract is going to be unable to 
perform it the other party should be excused from performing. 
The excuse is the same as in cases where a wilful intention not to 
perform is manifested. The party aggrieved is not going to get 
what he bargained for in return for his performance. It is imma- 
terial to him, and it should be immaterial to the court whether the 
reason is because the other party cannot or because he will not do 
what he promised. Even if the prospective inability is due to ves 
major this should be true.} 

There is some difficulty in determining when it is sufficiently 
certain that one side of a contract will not be performed, to justify 
a refusal to perform the other side. Certainly if a party announces 
that he cannot perform, the other party is justified in taking him 
at his word.2 Destruction of the subject-matter of the promise of 
one party is clearly a defence to the other.? Transfer to a third 
person of property forming the subject-matter of the contract is 
not so clear, since it is possible that the grantor may recover the 
title in time to fulfil the contract, but ordinarily the chance seems 
so remote that the defence should be allowed.* Insolvency of one 
party to a contract of sale is not always sufficient reason for refusal 
to perform by the other, for an assignee or trustee in insolvency or 
bankruptcy may find it for the advantage of the insolvent estate to 





1 Eangdell, Summary, § 158, and see cases in the following notes. 

2 But it must be a clear and positive statement. Smoot’s Case, 15 Wall. 36. See, 
also, Re Phoenix Bessemer Steel Co., 4 Ch. D. 108. 

8 g HARVARD LAW REVIEW, 106. Courts of equity in some jurisdictions have, how- 
ever, established an exception to this rule in the case of contracts for the sale of real 
estate. g HARVARD LAw REVIEW, III. 

4 Fort Payne, etc. Co. v. Webster, 163 Mass. 134; James v. Burchell, 82 N. Y. 108. 
Contra are Garberino v. Roberts, 109 Cal. 125; Webb v. Stephenson, 11 Wash. 342. 
See, also, Joyce v. Shafer, 97 Cal. 335; Shively v. Semi-Tropic, etc. Co., 99 Cal. 259: 
In the latter cases the court cites decisions establishing the doctrine that a man may 
contract to sell land which he does not own, and draws the inference that if the seller 
ceases to own land which is the subject of a contract it does not excuse the other 
party. The inference does not seem warranted. In Ziehen v. Smith, 148 N. Y. 558, 
at the time of performance there was an outstanding lien on the property, of which 
neither buyer nor seller knew at the time of entering into the contract. The buyer, 
without demanding fulfilment of the contract, at once brought suit to recover part of 
the price which he had paid. The court held he could not recover, as the incum- 
brance was one which was in the power of the vendor to remove, and he might have 
done so if requested. This decision was followed in Higgins v. Eagleton, 155 N. Y. 
466. In the absence of any fraudulent concealment the determining question should 
be, Would a reasonable man be warranted in inferring that the contract would not be 
carried out? See Forrer v. Nash, 35 Beav. 167; Brewer v. Broadwood, 22 Ch. D. 105; 
Lytle v. Breckenridge, 3 J. J. Marsh. 663; Payne v. Pomeroy, 21 D. C. 243. 
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complete the bargain, and if so he ought to have that right.!. But 
no one is obliged to give credit to one who is insolvent or bank- 
rupt. Insolvency or bankruptcy affords a defence to any such 
contractual obligation, and payment may be required on delivery, 
though the contract expressly provides for a term of credit.2, And 
if a contract is of such a nature that an assignee cannot carry it 
out, insolvency will excuse further performance by the other party.® 
These seem to be the only cases in which prospective inability of 
one party is sufficiently certain to be a defence to the other party. 


III. 


The final question remains, When may the injured party bring 
his action upon the contract? If a technical declaration were as 
much thought of to-day as it was once, the question could hardly 
have become troublesome. From a technical point of view, it 
seems obvious that in an action on a contract the plaintiff must 
state that the defendant broke some promise which he had made. 
If he promised to employ the plaintiff upon June 1, the breach 
must be that he did not do that. A statement in May by the 
defendant that he was not going to employ the plaintiff upon 
June 1 can be a breach only of a contract not to make such state- 
ments. It is perhaps not wholly by chance that the doctrine of 
anticipatory breach has arisen as the exactness of common-law 
pleading has become largely a thing of the past; for the science 
of special pleading, in spite of the grave defects attending it, had 
the great merit of making clear the exact questions of law and fact 
to be decided. 

The matter is so plain on principle that theoretical discussion is 
hardly possible* except to make certain distinctions, which have 





1 Leake, Contracts (3d ed.), 753, 1095, and cases cited; Rappleye v. Racine Seeder 
Co., 79 Ia. 220, 228; Brassel v. Troxel, 68 Ill. App. 131. 

2 See authorities above cited. Also, Lennox v. Murphy, 171 Mass. 370, 373; Diem 
v. Koblitz, 49 Ohio St. 41; Pardee vw. Kanady, 100 N. Y. 121; Dougherty Bros. v. 
Central Bank, 93 Pa. 227; Lancaster Bank v. Huver, 114 Pa. 216. Mere doubts of 
solvency, even though reasonable, furnish no defence to the literal performance of a 
contract. C. F. Jewett Publishing Co. v. Butler, 159 Mass. 517. 

8 Leake, Contracts (3d ed.), 1097; Ex parte Pollard, 2 Low. 411; Chemical Nat. 
Bank v. World’s Fair Exposition, 170 IIl. 82. 

# It need hardly be said that the doctrine of anticipatory breach is peculiar to our law. 

In Mommsen’s Beitraige zum Obligationenrecht, Abtheilung, 3, § 4, it is said: “The 
obligation must be already due. So long as the time of maturity has not arrived, the 
obligor has always a defence in case the creditor should endeavor to enforce the obli- 
tion.” 

And in the typical case of one who regardless of his contract to sell and deliver in 
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not always been observed, and which, if observed, are a sufficient 
answer to theclaims of practical convenience that furnish the only 
support for the advocates of the doctrine of anticipatory breach. 
It seems desirable, also, to explain certain early cases which have 
led to some confusion, and thereby show the lack of historical 
basis for the doctrine ; and of this first. 

In Y. B. 21 Edw. IV. 54, pl. 26, Choke, J., says: “If you are 
bound to enfeoff me of the manor of D. before such a feast, if you 
make a feoffment of that manor to another before the said feast, 
notwithstanding that you repurchase the property before the said 
feast, still you have forfeited your obligation because you were 
once disabled from making the feoffment.”! This and similar 
statements are repeated several times in the early books.” 

What Choke was talking about was a bond with a condition. 
This appears from the case itself where his remark was made as 
an illustration, and so it was understood.’ At the present day a 
bond with a condition to convey before a certain day would be 
regarded as in substance the equivalent of a covenant to pay on 
or after the day the penal sum of the bond (for which the law 
would substitute appropriate damages) if a conveyance was not 
made before the day. That does not represent the early under- 
standing of such an instrument. The words of a bond, which 
are still used, acknowledging an immediate indebtedness, and 
adding a proviso in which case the instrument is to become void, 
had a literal meaning for our ancestors. ‘A specialty debt was 
the grant by deed of an immediate right, which must subsist 
until either the deed was cancelled or there was areconveyance by 
a deed of release.”* It has been frequently pointed out that a 
debt was not regarded in our early law as a contractual right but 
a property right, and a deed creating a debt was not looked upon, 
as it is to-day, as a promise to pay money, but as a grant or con- 





the future specific property to A sells and delivers it to B, Oesterlen, Der Mehrfache 
Verkauf, pp. 17, 18, says: “ The temporary impossibility of performance due to the 
first delivery is wholly immaterial if it is removed at the proper time.” . . . “ When 
fulfilment is not made to the latter (z. ¢. A) at the proper time, then for the first time 
has a legal injury been done.” 

1 In Sir Anthony Main’s Case, 5 Coke, 20 b, 21 a, this passage is literally translated 
from the Year Book, and it is to Coke, probably, that the later currency of the citation 
is due. 

2 In 1 Rolle’s Ab. 447, 448, under the title “ Condition,” this and several other simi- 
lar cases are put. See, also, § Viner’s Ab. 224. 

8 This is evident, e.g. from Rolle’s classification of the authority under “ Condition.” 

4 9 HarvaRD Law REVIEW, 56, by Professor Ames. 

56 
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veyance of a sum of the grantor’s money to the grantee.!_ Accord- 
ingly a bond was closely analogous to a mortgage, — a conveyance 
with a provision of defeasance attached. If the condition was or 
became impossible there remained an absolute debt created by the 
bond.? Choke’s idea seems to have been that when the obligor of 
the bond sold the property, the condition became at that moment 
impossible of performance. There was, therefore, at that moment, 
by virtue of the bond itself, an absolute indebtedness, and this 
indebtedness, having once become absolute, could not subse- 
quently be qualified. The condition could not be temporarily in 
abeyance. 

Whether this view of the law was that generally taken by the 
contemporary judges, and, if so, when it gave way to a more 
modern conception, is not very material to this discussion, but it 
may be mentioned that Choke’s statement seems inconsistent with 
the opinions of writers of authority not long afterwards.2 What 
is material to observe is that, whichever way the point is decided, 
these authorities have no bearing upon the question of the imme- 
diate right to sue upon the repudiation of a contract. It may 
safely be asserted that Choke and his contemporaries and succes- 
sors would all have agreed that a covenant to convey land before a 
certain feast, or a covenant to pay damages if the covenantor failed 
to convey land before a certain feast, could in no event have been 
sued upon before the feast. 





1 Parol Contracts prior to Assumpsit, by Professor Ames, 8 HARVARD LAW RE- 
VIEW, 252; Pollock & Maitland, Hist. Eng. Law (2d. ed.), ii. 205; Langdell, Summary 
of Contracts, § 100. 

2 Vynior’s Case, 8 Coke, 81 b, 83 a; Perkins, Profitable Book, §§ 736, 757; 1 Rolle’s 
Ab. 419 (c) pl. 2; Ib. 420 (E) pl. 1,2. The last passage reads: “If the condition of a 
bond or feoffment is impossible when it is made it is a void condition, but the obliga- 
tion or feoffment is not void but single, because the condition is subsequent. But if 
a condition precedent be impossible when it is made the whole is void, for nothing 
passes before the condition is performed.” Perkins (§ 757) gives a case of a condition 
originally possible, but subsequently becoming impossible. 

8 Perkins, Profitable Book, § 800: “ And there is a diversity when the condition is 
to be performed on the part of the feoffor or grantor, etc., and when on the part of 
the feoffee or grantee, etc. For when it is to be performed on the part of the feoffee 
or grantee, it behoveth him that he be not disabled at any time to do or perform the 
same.” 

§ 801. “But when the condition is to be performed on the part of the feoffor or 
grantor, although they are disabled to perform it at any time before the day on which 
it ought to be performed, yet if they are able to perform the same at the day, etc., 
it is sufficient, except in special cases.” [Illustrations are also given by the author. 

This was written in the first half of the sixteenth century. Coke adopted the diver- 
sity (Co. Litt. 221 b); but neither author gives a satisfactory reason for it. 

In the case put by Choke the condition was to be performed by the obligor, grantor 
of the bond. 
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When, therefore, Fuller, C. J., in a case recently decided by the 
Supreme Court of the United States, asserts, “It has always been 
the law that where a party deliberately incapacitates himself or 
renders performance of his contract impossible, his act amounts to 
an injury to the other party, which gives the other party a cause 
of action for breach of contract,” ! it must, with deference, be said 
that the learned judge is mistaken. The mistake is perhaps more 
pardonable than it would otherwise be, had not an English court 
fallen into the same error. In Ford v. Tiley,? Bayley, J. in deliver- 
ing the opinion of the court, draws the conclusion from some of 
the old authorities above referred to “that where a party has dis- 
abled himself from making an estate he has stipulated to make at 
a future day, by making an inconsistent conveyance of that estate, 
he is considered as guilty of a breach of his stipulation, and is 
liable to be sued before such day arrives.” * This was not, so far 
as appears, necessary to the decision of the case. The decision 
seems to have been correct, as will presently be shown, but Bay- 
ley’s remark is noteworthy as the first statement in the English 
books authorizing the idea that an action may be brought on a 
promise before it is broken. It is to be noticed that this remark: 
is confined to the case of an estate, and is not made as laying 
down a general principle of the law of contracts.4 

In 1846 there were decided two cases in which a defendant was 
held liable for the breach of a promise to marry. In one of these 
cases ° the defendant’s promise was alleged to be simply to marry: 
the plaintiff ; in the other case “to marry her within a reasonable 
time next after he should thereunto be requested.”*® In both 
cases the defendant was held liable without any request by the 
plaintiff. 

These cases did not profess to establish any general doctrine 





1 Roehm v. Horst, 20 Supr. Ct. Repr. 780, 787. It is also stated in the opiniom 
(p. 783) that this was “ not disputed.” If so, the counsel for the defendant conceded 
more than they should. 

26 B. & C. 325 (1827). But the error is pointed out, though perhaps not con- 
clusively shown, in the able opinion of Wells, J., in Daniels v. Newton, 114 Mass. 530. 
It is also adverted to in the argument of counsel for the defendant in Short v. Stone, 
8 Q. B. 358, 364, and in Lovelock v. Franklyn, 8 Q. B. 371, 376. 

86 B. & C. 325, 327. 

* Bayley’s remark was repeated as representing the law in Heard v. Bowers, 23 
Pick. 455, 460; but in that case, as the impossibility was not due to the voluntary act 
of the promisor, the rule was held inapplicable. In Daniels v. Newton, 114 Mass. 
530, the dictum in Heard v. Bowers was repudiated. 

5 Caines v. Smith, 15 M. & W. 189. 

6 Short v. Stone, § Q. B. 358. 
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that a contract could be broken before the time for its perform- 
ance. Moreover, Parke, B., twice expressly ruled the contrary 
at about this time; and Lord Denman expressed a similar opin- 
ion.? 

So the matter stood in 1852 when the case of Hochster v. De 
La Tour * was decided. In that case the plaintiff had entered into 
a contract with the defendant to serve him as a courier for three 
months beginning June 1, 1852. On May 11, the defendant wrote 
to the’plaintiff declining his services. The action was begun May 
22, and, after a verdict for the plaintiff, objection was taken that 
the action was prematurely brought. Counsel for the defendant, 
however, argued — unnecessarily so far as the immediate case was 
concerned — that the plaintiff, having taken other employment, had 
terminated the contract. Lord Campbell, in delivering the opinion 
of the court in favor~of the plaintiff, showed that the situation 
would be unfortunate if the plaintiff, as a condition of getting a 
right of action, must decline other employment and hold himself 
ready to perform until June 1. From this, apparently misled by 
the argument of counsel, Lord Campbell drew the conclusion that 
the plaintiff must have an immediate right of action; and also 
drew the conclusion from the earlier cases already referred to # 





1 Phillpotts v. Evans, 5 M. & W. 475, 477 (1839) : “I think no action would then have 
lain for the breach of the contract, but that the plaintiffs were bound to wait until the 
time arrived for delivery of the wheat, to see whether the defendant would then 
receive it. The defendant might then have chosen to take it, and would have been 
guilty of no breach of contract, for all that he stipulates for is that he will be ready 
and willing to receive the goods, and pay for them, at the time when by the contract 
he ought to do so. His contract was not broken by his previous declaration that he 
would not accept them; it was a mere nullity, and it was perfectly in his power to 
accept them, nevertheless; and, vice versa, the plaintiffs could not sue him before.” 

In Ripley v. M’Clure, 4 Ex. 345 (1849), Parke reiterated his statement that a notice 
before the time for performance could not be a breach of contract, but held that it 
might excuse the other party from continuing to perform. 

2 Lovelock v. Franklyn, 8 Q. B. 371, 378 (1846) : “ This distinction shows that the 
passage cited from Lord Coke is inapplicable; that proves no more on the point now 
before us than that, if an act is to be performed at a future time specified, the con- 
tract is not broken by something which may merely prevent the performance in the 
mean time.” As Lord Denman had immediately before taken part in the decision 
of Short v. Stone, 8 Q. B. 356, it may be assumed he did not regard that decision as 
inconsistent with his later remarks. 

In Thomson w. Miles, 1 Esp. 184, Lord Kenyon had said that it had been solemnly 
adjudged that if a party sells an estate without having title, but before he is called 
upon to make a conveyance, by a private act of Parliament, gets such an estate as will 
enable him to make a title, that is sufficient.” 

8 2 E. & B. 678. 

4 He adds the case of Bowdell v. Parsons, 10 East, 359, as establishing the proposi- 
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that incapacity before the time for performance had already been 
settled by decision to be a breach, neglecting to notice the distinc- 
tion, hereafter adverted to, between a fixed future day and a day 
which may be fixed at any time in the present or future. 

These two misapprehensions of Lord Campbell, for as such they 
must be regarded, make the case an unsatisfactory one. It has, 
however, settled the law in England,! and the doctrine for which 
it stands has been adopted in Canada,? in this country either by 
dictum or decision in the federal courts,? and in the courts of a 
majority of the states in which the question has arisen.* There 
are strong opinions to the contrary,® however, and in many states 





tion that “if a man contracts to sell and deliver specific goods on a future day, and 
before the day he sells and delivers them to another, he is immediately liable to an 
action at the suit of the person with whom he first contracted to sell and deliver them.” 
In fact, the contract in that case was to deliver upon request. 

1 Frost v. Knight, L. R. 7 Ex. 111 ; Johnston v. Milling, 16 Q. B. D. 460; Synge z. 
Synge, (C. A.) [1894] 1 Q. B. 466; Roth v. Taysen, 73 L. T. 628. See, also, Danube, 
etc. Co. v. Xenos, 13 C. B. (N. S.) 825; Avery v. Bowden, 5 E. & B. 714; Reid v. 
Hoskins, 6 E. & B. 953; Roper v. Johnson, L. R. 8 C. P. 167; Brown wv. Muller, L. 
R. 7 Ex. 319; Re South African Trust Co., 74 L. T. 769. 

2 Dalrymple v. Scott, 19 Ont. App. 477, 483. 

8 Roehm v. Horst, 20 Sup. Ct. Repr. 780, affirming 91 Fed. Rep. 345 (C. C. A.), 
which affirmed 84 Fed. Rep. 565; Grau v. McVicker, 8 Biss. 13; Dingley v. Oler, 11 
Fed. Rep. 372; Foss, etc. Co. v. Bullock, 59 Fed. Rep. 83, 87 ;. Marks v. Van Eeghen, 
85 Fed. Rep. 853 (C. C. A). The Supreme Court long remained apparently undecided. 
Dingley v. Oler, 117 U. S. 490; Cleveland Rolling Mill v. Rhodes, 121 U.S. 255, 
264; Pierce v. Tennessee, etc. R. R. Co., 173 U.S. 1,12. See, also, Edward Hines 
Lumber Co. v. Alley, 73 Fed. Rep. 603 (C. C. A.). 

Clark v. National Benefit Co., 67 Fed. Rep. 222, must now be regarded as overruled. 

4 Wolf v. Marsh, 54 Cal. 228; Fresno, etc. Co. v. Dunbar, 80 Cal. 530; Poirier v. 
Gravel, 88 Cal. 79; Remy v. Olds, 88 Cal. 537; Thomson v. Kyle, 39 Fla. 582; Fox 
v. Kitton, 19 Ill. 519; Follansbee v. Adams, 86 Ill. 13; Kadish v. Young, 108 Ill. 170; 
Engesette v. McGilvray, 63 Ill. App. 461; Kurtz v. Frank, 76 Ind. 594; Adams z. 
Byerly, 123 Ind. 368, 371 ; Crabtree v. Messersmith, 19 Ia. 179; Holloway v. Griffith, 
32 Ia. 409; McCormick v. Basal, 46 Ia. 235; Platt v. Brand, 26 Mich. 173; Sheahan, 
v. Barry, 27 Mich. 217; Kalkhoff v. Nelson, 60 Minn. 284, 287; Bignall, etc. Mfg. 
Co. v. Pierce, etc. Mfg. Co., 59 Mo. App. 673; Claes, etc. Mfg. Co. v. McCord, 65 Mo. 
App. 507; Burtis vy. Thompson, 42 N. Y. 246; Howard z. Daly, 61 N. Y. 362 (conf. Shaw 
v. Republic L. I. Co., 69 N. Y. 286, 293; Ferris v. Spooner, 102 N. Y. 10; Nichols v. 
Scranton, etc. Co., 137 N. Y. 471; Stokes v. McKay, 147 N. Y. 223; Benecke v. 
Haebler, 38 N. Y. App. Div. 344; Union Ins. Co. v. Central Trust Co., 157 N. Y. 
633, 643; Hicks v. British Am. Assur. Co., 162 N. Y. 284; Schmitt v. Schnell, 14 
Ohio C. C. 153; Stark v. Duvall, 7, Oklahoma, 213; Zuck v. McClure, 98 Pa. 541; 
Hocking v. Hamilton, 158 Pa. 107; Mountjoy v. Metzger, 9 Phila. 10; Burke v. 
Shaver, 92 Va. 345; Lee v. Mutual, etc. Assoc., 97 Va. 160; Davis v. Grand Rapids, 
etc. Co., 41 W. Va. 717. 

§ Daniels v. Newton, 114 Mass. 530; Carstens v. McDonald, 38 Neb. 858; King z. 
Waterman, 55 Neb. 324; Parker z. Pettit, 43 N. J. L. 512, 517; Stanford v. Mcgill, 
6 N. Dak. 536. 
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the question is still undecided,! so that the final outcome in Amer- 
ica is not yet certain. 

The reasoning in Hochster v. De la Tour,? already adverted to, 
illustrates a distinction, which it is important to observe — the 
distinction between a defence and a right of action. This seems 
obvious, but it is frequently lost sight of, as it was in that case. 
Every consideration of justice requires that repudiation or inabil- 
ity to perform should immediately excuse the innocent party from 
performing, nor is any technical rule violated if the excuse is al- 
lowed. But it does not follow from this that he has an immediate 
right of action. It is a consequence of allowing such an excuse 
that when he brings an action he shall not be defeated by reason 
of the fact that he himself has not performed, since that failure to 
perform was excused by the defendant’s fault. But though the 
defendant cannot defeat the action on this ground, any other de- 
fence is as effectual as. ever, and that the action is prematurely 
brought is an entirely different defence. 

Another important and frequently neglected distinction is that 
between an action for restitution and an action on the contract. 
Since repudiation affords immediate cause for rescission it also 
entitles an immediate suit for the restitution specifically or in 
money equivalent of whatever has been parted with by the inno- 
cent party.2 Cases allowing this do not involve the consequence 
that an action might be brought at that time on the contract. 

Again, it is often thought that to allow a plaintiff to sue and 
recover full damages before the time for the completion of all the 
defendant’s performance is to allow the doctrine of anticipatory 
breach,‘ yet this is not the case. As soon as a party to a contract 
breaks any promise he has made, he is liable to an action. In 
such an action the plaintiff will recover whatever damages the 
breach has caused. If the breach is a trifling one such damages 
cannot well be more than the direct injury caused by that trifling 
breach. But if the breach is serious or is accompanied by repudia- 





1 The question is referred to but expressly left open in Day v. Connecticut, etc. Co., 
45 Conn. 480, 495; Sullivan v. McMillan, 26 Fla. 543 (but see Thomson z. Kyle, 39 
Fla. 582); Maltby v. Eisenhauer, 17 Kan. 308, 311; Dugan v. Anderson, 36 Md. 
567; Pinckney v. Dambmann, 72 Md. 173, 182. 

22E. & B. 678. 

8 14 HARVARD LAW REVIEW, 322. 

4 Nichols v. Scranton, etc. Co., 137 N. Y. 471; Union Ins. Co. v. Central Trust Co., 
157 N. Y. 633; Hocking v. Hamilton, 158 Pa. 107, illustrate this. These cases are 
unquestionably right. They do not involve the question of anticipatory breach, though 
in each of them the court seems to have thought so. 
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tion of the whole contract, it may and frequently will involve as a 
consequence that all the rest of the contract will not be carried 
out. This may be a necessary consequence of the situation of 
affairs or it may result simply from the plaintiff's right to decline 
to let the defendant continue performance, since even if all the re- 
maining performance were properly rendered, the plaintiff would 
not get substantially what he bargained for. The plaintiff is 
entitled to damages which will compensate him for all the con- 
sequences which naturally follow the breach, and therefore to 
damages for the loss of the entire contract. This is no different 
principle from allowing a plaintiff in an action of tort for personal 
injuries to recover the damages he will probably suffer in the 
future. If the cause of action has accrued, the fact that the dam- 
ages or all of them have not yet been suffered is no bar in any 
form of action to the recovery of damages estimated on the basis 
of full compensation. This is law where the doctrine of Hochster 
v. De la Tour is denied, as well as where it is admitted.! 

Under this principle a right of action may accrue by breach of 
a subsidiary promise, long before the defendant’s main perform- 
ance is due, and the subsidiary promise may be an implied one. 
In any case where the plaintiff's performance requires the codpera- 
tion of the defendant, as in a contract of service or to make some- 
thing from the defendant’s materials or on his land, the defendant, 
by necessary implication, promises to give this coéperation, and if 
he fails to do so he is immediately liable though his only express 
promise is to pay money at a future day.2 It seems settled, fur- 
ther, and perhaps by a fair implication, that there is in every bilat- 
eral contract an implied promise not to prevent performance by 





1 Mayne on Damages (6th ed.), 106 e¢ seg.; Sutherland on Damages, §§ 108, 112, 
113; Pierce v. Tennessee, etc. Co., 173 U. S. 1; Strauss v. Meertief, 64 Ala. 299; 
Howard Col. v. Turner, 71 Ala. 429; Aitna Life Ins. Co. v. Nexsen, 84 Ind. 347; 
Goldman v. Goldman, 51 La. Ann. 761; Sutherland v. Wyer, 67 Me. 64; Parker z. 
Russell, 133 Mass. 74; Cutter v. Gillette, 163 Mass. 95; Girard v. Taggart, 5 S. & R. 
19; Kingz. Steiren, 44 Pa. 99; Chamberlin v. Morgan, 68 Pa. 168; Remelee v. Hall, 
31 Vt. 582; Treat v. Hiles, 81 Wis. 280. 

The contrary decisions of Lichtenstein v. Brooks, 75 Tex. 196, 198; Gordon wv. Brews- 
ter, 7 Wis. 355 (conf. Treat v. Hiles, 81 Wis. 280; Walsh v. Myers, 92 Wis. 397), are 
not to be supported. 

2 Inchbald v. Western, etc. Co., 17 C. B. (N. S.) 733. 

Ford v. Tiley, 6 B. & C. 325, was clearly correctly decided under this principle. 
The defendant promised to make a lease to the plaintiff as soon as he should become 
possessed of the property, which was then under lease to athird party. The defend- 
ant before the expiration of the prior lease executed another to the same lessee, thereby 
preventing possession reverting to him at the expiration of the previous lease. 
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the other party.1 Such prevention will, therefore, in any case be 
an immediate breach of contract, and if of sufficiently serious char- 
acter damages for the loss of the entire contract may be recovered. 
As countermanding work may have the legal effect of prevention in 
this country,? though it does not involve actual physical preven- 
tion, it will be a breach of contract at the time when a stoppage 
in the performance of the contract has been caused thereby.® 
The time for the defendant’s performance is frequently fixed in 
a contract, not by naming a definite day, but by some act to be 
done by the plaintiff — either a counter-performance or a request. 
If the defendant repudiates the contract, it excuses the plaintiff 
from doing a nugatory act, and, as in the case of any other condi- 
tion which the defendant’s conduct excuses, he cannot take advan- 
tage of its non-performance.* He is deprived of nothing thereby, 
except what he has indicated a willingness to go without, for he 
has said that even if the request be made he will not heed it, or 
if the counter-performance be offered he will not accept it. The 
case is very different where the defendant promises to pay on a 
fixed day, or when an outside event happens. To hold him im- 
mediately liable in such an event is to enlarge the scope of his 
promise, and entirely without his assent. If he prevented the time 
for his performance from coming, his assent might be dispensed 


with, but not otherwise. The English cases prior to Hochster 





1 Bishop, Contracts, § 1431; Indian Contract Act, sect. 53. But see Murdock v. 
Caldwell, 10 Allen, 299. 

2 See ante, p. 422. See, also, Cort v. Ambergate, etc. Ry. Co. 17 Q. B. 127, 145. 

8 Hosmer v. Wilson, 7 Mich. 294; Chapman v. Kansas City, etc. Ry. Co., 146 Mo. 
481. 

4 The leading case for this well-settled doctrine is Cort v. Ambergate, etc. Ry. Co. 
17 Q. B. 127. A few of the many other cases which might be cited are: Hinckley v. 
Pittsburg Steel Co., 121 U. S. 264; Dwyer v. Tulane, etc. Adms., 47 La. Ann. 1232; 
Murray v. Mayo, 157 Mass. 248; Canda v. Wick, 100 N. Y. 127. 

The distinction here contended for is well brought out in Lowe v. Harwood, 139 
Mass. 133. In that case there was a contract for an exchange of real estate. No 
time was fixed for performance. Before any tender or demand for performance the 
defendant repudiated the contract. Holmes, J., in delivering the opinion of the court, 
held that this “not only excused the plaintiff from making any tender and authorized 
him to rescind if he chose, but amounted to a breach of the contract. The contract 
was for immediate exchange, allowing a reasonable time for necessary preparations. 
In the absence of special circumstances, which do not appear, sufficient time had been 
allowed, even if any consideration of that sort could not be and was not waived by the 
defendant. The case is not affected by Daniels v. Newton, 114 Mass. 530, but falls 
within principles that have been often recognized.” 

5 In Ford z. Tiley, 6 B. & C. 325, the time for performance was to be fixed by the de- 
fendant’s coming into possession of certain property —an event depending on outside 
contingencies, which the defendant prevented from happening as expected. Inthe 
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v. De la Tour,! which are cited in support of the doctrine of an- 
ticipatory breach,? may be satisfactorily explained on these princi- 
ples with possibly one exception.® 

A great many of the cases are upon contracts of marriage ;* and 
these cases may well be distinguished. Lord Cockburn said in 
Frost v. Knight: “On such a contract being entered into... 
a new status, that of betrothment, at once arises between the par- 
ties.”® When a man promises to pay money or deliver goods at a 
future day, all he understands, all a reasonable man would under- 
stand, is that he will be ready to perform on the day. When a man 
promises to marry, his obligation, as he understands it and as it is 
understood, is wider, and includes some undertaking as to his con- 
duct before the marriage-day. If this be so, marriage with another 
than the betrothed is an immediate breach, not directly of the 
promise to marry, but of the subsidiary obligation implied from it. 
As this breach necessarily involves a loss of the marriage, full 
damages could be recovered. Lord Cockburn tries to apply the 
same line of reasoning to other contracts, saying, “The promisee 
has an inchoate right to the performance of the bargain, which 
becomes complete when the time for performance has arrived. In 
the mean time he has a right to have the contract kept open as a 
subsisting and effective contract. Its unimpaired and unimpeached 
efficacy may be essential to his interests.” ® But this is fanciful. 





nature of the case, however, a party cannot prevent a day fixed by reference to the 
calendar from arriving. 

12E. & B. 678. 

2 Bowdell v. Parsons, 10 East, 359; Ford v. Tiley, 6 B. & C. 325; Caines v. Smith, 
15 M. & W. 189. In Bowdellv. Parsons and Caines v. Smith the defendant promised 
to perform upon request, and later by making his own performance impossible ex- 
cused the request. As to Ford wv. Tiley, see axte. So in Clements v. Moore, 11 Ala. 
35,— a decision before the days when anticipatory breaches were talked of, —the de- 
fendant was held liable for breach of a promise to marry on request without a request 
on his marriage with another than the plaintiff. 

8 Short v. Stone, 8 Q. B. 358. Here the promise was to perform a reasonable time 
after request. The defendant, by making his own performance impossible, clearly 
dispensed with the necessity of a request as such. It does not seem so clear why he 
should forego the “reasonable time.” Coleridge, J., avoided the difficulty by a 
strained construction of the declaration, holding the promise to mean after request 
made within a reasonable time. The other members of the court simply say the 
request is dispensed with. 

* Frost v. Knight, L. R.7 Ex. 111; Kurtz v. Frank, 76 Ind. 594; Adams v. Byerly, 
123 Ind. 368; Holloway v. Griffith, 32 Ia. 409; Sheahan v. Barry, 27 Mich. 217; 
Burtis v. Thompson, 42 N. Y. 246; Burke v. Shaver, 92 Va. 345. The distinction 
here suggested was referred to in Stanford v. Mcgill, 6 N. Dak. 536. 

5 L. R. 7 Ex. 111, 115. 

6 L. R. 7 Ex. 112, 114. 
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If true the action should be brought for breach of a promise to have 
the contract kept open. If there is such an implied obligation in 
any case there should be in case of negotiable paper, for in no other 
case is it more important that the promise should not be discred- 
ited before the time for performance. Yet it may be doubted if 
any court would apply the doctrine to bills and notes.! 

The reason most strongly urged in support of the doctrine of 
anticipatory breach is, however, its practical convenience. It is 
said that it is certain that the plaintiff is going to have an action, 
it is better for both parties to have it disposed of at once. It may 
be conceded that practical convenience is of more importance than 
logical exactness, but yet the considerations of practical conven- 
ience must be very weighty to justify infringing the underlying 
principles of the law of contracts. The law is not important solely 
or even chiefly for the just disposal of litigated cases. The settle- 
ment of the rights of a community without recourse to the courts 
can only be satisfactorily arranged when logic is respected. But 
it is not logic only which is injured. The defendant is injured. He 
is held liable on a promise he never made. He has only promised 
to do something at a future day. He is held to have broken his 
contract by doing something before that day. Enlarging the obli- 
gation of contracts is perhaps as bad as impairing it. This may be 
of great importance. Suppose the defendant, after saying that he 
will not perform, changes his mind and concludes to keep his pro- 
mise. Unless the plaintiff relying on the repudiation, as he justly 
may, has so changed his position that he cannot go on with the 
contract without injury, the defendant ought surely to be allowed 
to do this.? But if the plaintiff is allowed to bring an action at 
once this possibility is cut off. “Why,” says Fuller, C. J., “should 
a locus penitentig be awarded to the party whose wrongful action 
has placed the other at such disadvantage ?’’® Because such is the 








1 Benecke v. Haebler, 38 N. Y. App. Div. 344. In Roehm vw. Horst, 20 Supr. Ct. 
Repr. 780, 786, Chief Justice Fuller distinguishes the case of a note on the ground that 
the doctrine of anticipatory breach only applies to contracts where there are mutual 
obligations. This has not before been suggested, though in fact the cases where the 
doctrine has been applied have been cases of bilateral contracts. Lord Cockburn’s 
line of reasoning is certainly as applicable to unilateral as to bilateral contracts. It 
would be interesting to know what Chief Justice Fuller would say to the case of a pro- 
missory note given in exchange for an executory promise, or of an instrument contain- 
ing mutual covenants, one of which was to pay money on a fixed day, the party bound 
to the money payment having repudiated his obligation before it was due. 

2 Nilson v. Morse, 52 Wis. 240. 

8 Roehm vw. Horst, 20 Sup. Ct. Repr. 780, 787. 
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contract the parties made. <A promise to perform in June does not 
preclude changing position in May.! 

But not only do logic and the defendant suffer, the very practi- 
cal convenience which is the excuse for their suffering is not at- 
tained. A few illustrations from recent cases will show that as at 
present applied the doctrine of anticipatory breach is so full of pit- 
falls for the unwary as to be objectionable rather than advantageous 
practically. The doctrine is thus stated in the last English case 
where it was much considered. “It would seem on principle that 
the declaration of such intention (not to carry out the contract) is 
not in itself and unless acted on by the promisee a breach of con- 
tract... . Such declaration only becomes a wrongful act if the 
promisee elects to treat it as such. If he does so elect, it becomes 
a breach of contract, and he can recover upon it as such.” The 
conception that a breach of contract is caused by something which 
the promisee does is so foreign to the notions not only of lawyers 
but of business men that it cannot fail to make trouble. If the 
promisee, after receiving the repudiation, demands or manifests 
a willingness to receive performance, his rights are lost. Not only 
can he not thereafter bring an action on the repudiation,’ but “he 
keeps the contract alive for the benefit of the other as well as his 
own; he remains subject to all his own obligations and liabilities 
under it, and enables the other party not only to complete the con- 
tract, if so advised, notwithstanding his previous repudiation of 
it, but also to take advantage of any supervening circumstance 





1 The California Civil Code, § 1440, provides: “If a party to an obligation gives 
notice to another, before the latter is in default, that he will not perform the same 
upon his part, and does not retract such notice before the time at which performance 
upon his part is due, such other party is entitled to enforce the obligation without pre- 
viously performing or offering to perforn any conditions upon his part in favor of the 
former party.” 

This necessarily implies that if the notice is retracted the obligation cannot be en- 
forced without an offer to perform. Yet in California the doctrine of anticipatory 
breach, which in effect denies the right of retraction, is followed, and no reference is 
made to this section of the Code. The California cases are cited ante, p. 433- 

The North Dakota Civil Code has copied in § 3774 this provision of the California 
Code, but the Supreme Court of North Dakota has denied the doctrine of anticipatory 
breach. Stanford v. Mcgill, 6 N. Dak. 536. 

2 Johnstone z. Milling, 16 Q. B. D. 460, 472, per Lord Bowen. The late authorities 
continually refer to the necessity of the promisee acting on the repudiation. What 
action is necessary is not stated. It is to be noticed, however, that in Hochster v. 
De La Tour, 2 E. & B. 678; Frost v. Knight, L. R. 7 Ex. 111, and most of the other 
cases, there was no manifestation of election other than bringing an action. 

8 Zuck v. McClure, 98 Pa. 541; Dalrymple v. Scott, 19 Ont. App. 477. 
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which would justify him in declining to complete it.”! This is a 
pretty severe penalty imposed upon the injured party for not 
seizing the right moment. When A repudiates his promise, what 
is more natural or reasonable than for B to write urging him to per- 
form. Yet if B does so, it seems not only does he lose his right of 
immediate action, but he is bound to perform his own promise, 
though he has reason to expect A will not perform his.? 

In Johnstone v. Milling,’ the promissor stated that he could not 
get money enough to perform his promise. He made this state- 
ment “constantly in answer to the defendant’s direct question, 
and at other times in conversation.” It was held that this was not 
such a repudiation as would justify an action. Lord Esher, M. R., 
made the test, “Did he mean to say that whatever happened, 
whether he came into»money or not, his intention was not to re- 
build the premises,”’* as he had promised, and the other judges 
expressed similar views. A distinction between inability and wil- 
ful intention not to perform is not of practical value. As far as 
the performance of the contract is concerned they are of equal 
effect, and should be followed by the same consequences. 

In Dingley v. Oler,> the defendant had taken a cargo of ice 
from the plaintiff and agreed to make return in kind the next 
season, which closed in September, 1880. In July, 1880, the de- 
fendant wrote, “We must, therefore, decline to ship the ice for 
you this season, and claim as our right to pay you for the ice in 
cash, at the price you offered it to other parties here (fifty cents a 
ton), or give you ice when the market reaches that point.” At the 
‘time when this letter was written ice was worth five dollars a ton. 
One does not need expert testimony to judge what probability there 
is of ice going down before the close of September to one tenth of 
the price for which it was selling in July, and yet the court held 





1 Frost v. Knight, L. R. 7 Ex. 111, 112. Quoted as stating the lawin Leake, Cont. 
(3d ed.) 752. 

2 In accordance with this rule in Dalrymple v. Scott, 19 Ont. App. 477, the plaintiff 
lost his case. The defendant had repudiated the contract. The plaintiff did not 
manifest an election to treat that as an immediate breach, but on the contrary testified 
that he would have been willing to have accepted performance after the repudiation. 
When the time for performance had passed he brought an action. Judgment was 
given for the defendant, because the plaintiff had not performed or offered to per- 
form on his part. 

8 16 Q. B. D. 460. 

4 Page 468. There were also other grounds of decision to which the present criti- 
cism is not intended to apply. 

5 117 U.S. 490. 
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the letter constituted no anticipatory breach of contract because the 
refusal was not absolute, but “accompanied with the expression of 
an alternative intention” to ship the ice “if and when the market 
price should reach the point which, in their opinion, the plaintiffs 
ought to be willing to accept as its fair price between them.” Surely 
a man must be well advised to know when he has the right to 
regard his contracts as broken by anticipation. 

In contracts for the sale of goods when there is a repudiation of 
the contract before the time for performance, the question often 
arises as to the basis on which the plaintiff’s damages are to be 
calculated. It is often thought that the decision of this question 
turns on whether a breach of the contract is made at the date of 
the repudiation or at the date when the goods were to be delivered. 
But this is not so. Even though the doctrine of anticipatory 
breach is not adopted the plaintiff should, if he knows the contract 
is going to be broken, as much as if it has already been broken,} 
take any reasonable action to mitigate the damages which the de- 
fendant’s action will cause, so that the price of the goods at the 
time when they should have been delivered will not necessarily be 
the sole criterion of the loss. On the other hand, even though the 
breach be regarded as having occurred at the time of repudiation, 
yet it was a breach of a contract to deliver at a later day, and, if 
it was not a reasonable thing under the circumstances to take some 


action at the earlier day the damages must be calculated on the 
basis of the price of the goods at the time when delivery should . 
have been made. By no reasoning can the contract be treated 
as acontract to deliver goods at the date of the repudiation.” 
Samuel Williston. 


1 This is doubtless contrary to the early cases (Leigh v. Patterson 8 Taunt. 540; 
Phillpotts v. Evans, 5 M. & W. 475), but seems in accord with reason and with the 
principle of the American cases cited, ante, p. 422. 

2 The modern decisions on the point seem to have been made exclusively by courts 
which recognize the doctrine of anticipatory breach. Some of these decisions go 
very far in requiring the plaintiff to take affirmative action at his ownrisk. See Brown 
v. Muller, L. R. 7 Ex. 319; Roper v. Johnson, L. R. 8 C. P. 167; Roth w. Taysen, 
12 T. L. R, 211 (C. A.); Re South African Trust Co., 74 L. T. 769; Ashmore v. 
Cox, [1899] 1 Q. B. 436; Roehm wv. Horst, 20 Sup. Ct. Repr. 780. 
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THE NEGOTIABLE INSTRUMENTS LAW. 
A WORD MORE. 


NDER ordinary circumstances Judge Brewster's “ Defense 

of the Negotiable Instruments Act” in the Yale Law Jour- 
nal for January would be allowed to close the very friendly contro- 
versy begun by a criticism of that Act in the December number 
of this Review. But it is so much wiser and simpler to avoid the 
commission of legislative errors than to correct them subsequently 
that the writer deems it his duty to add to his former paper this 
short supplement by way of meeting some of the arguments of 
the learned Chairman of the Committee on Uniform Laws, and of 
reinforcing some of his own criticisms. 

As to the objections to sections 20, 36-2 and 3, 49, 66, 68, 
137, and 175 it seems unnecessary to say anything more than that 
his criticisms still seem to the writer to be valid. In dealing with 
the other sections criticised, he will follow the order of the Act. 

By SEcTION 3-2 an order or promise is not rendered conditional 
by “a statement of the transaction which gives rise to the instru- 
ment.” These very general words, Judge Brewster tells us, were 
intended to cover the specific case of a “chattel note,” that is, a 
note stating that it “is given for a chattel which is to be the pro- 
perty of the holder until the note is paid.” He tells us further that 
this sub-section could not apply to a note containing the words, 
“Given as collateral security for A’s debt to the payee,” because 
such an instrument “contains notice on its face that it is not an 
unconditional promise to pay.” But that is the precise ground 
upon which “chattel notes” are held to be non-negotiable in Mas- 
sachusetts. In Sloane v. McCarthy,? Field, J., said: “The obliga- 
tion of the defendant to pay the money is in legal effect conditional 
upon the title vesting in him when the money is paid in full, and 
this condition appears on the face of the contract.’ The learned 





1 Since the sections criticised and the criticisms must stand or fall upon their in- 
trinsic merits or demerits, any allusion to the critic’s qualifications by reason of his 
previous training or experience would seem to be irrelevant. But since the learned 
Chairman draws therefrom the inference that “a fulness of expression amounting to 
prolixity” would be demanded, in order to give effect to the writer’s strictures upon 
the Act, it is right to say that the adoption of his proposed amendments would shorten 
the Act by something more than a dozen lines. 

2 134 Mass. 245, 246. 
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Chairman demonstrates, therefore, by his own reasoning, that this 
sub-section must fail to work in the very case for which it was 
framed.! 

SECTION 9-3. Fictitious payee. In his criticism of this provi- 
sion the writer tried to make it clear that, as a matter of actual 
experience, one who makes an instrument payable to a fictitious 
person always indorses it in the name of that person before issu- 
ing it, and that such an instrument is in effect, though not in form, 
the same as one payable to the order of the drawer or maker. By 
the Revised Statutes of New York, of 1830, a note payable to the 
order of the maker was declared to be payable to bearer, and was 
negotiable by delivery merely, without indorsement. This legisla- 
tion was copied in at least nine states.2_ But it has been repealed 
in New York, North Dakota, Oregon, and Wisconsin by section 
184 of the Negotiable Instruments Law, which declares that a 
note payable to the maker’s own order “is not complete until 
indorsed by him.” The recommendation of the writer is that a 
bill or note payable to the order of a fictitious person be dealt 
with in the same way by enacting that such a bill or note, when 
indorsed by the drawer or maker in the name of the fictitious 

‘person, but only when so indorsed, shall have the effect of paper 

payable to the order of, and indorsed by, the drawer or maker. 
Suppose two notes, one payable to the order of a fictitious person 
and one payable to the order of the maker, but neither of them 
indorsed, to be lost or stolen and to come to the hands of an inno- 
cent purchaser. Where is the logic or the justice in a statute 
which makes the maker liable in the one case, but not in the 
other ?® 





1 It may be, as the writer believes it to be, an error to regard a “chattel note” as a 
conditional promise. But courts which commit this error will probably agree with 
Judge White, the only judge who has passed upon section 3-2, that this provision 
“has no application” to such a note. On this point Judge White’s opinion was not 
impeached by the reversing opinion in 50 N. Y. Ap. Div. 66. 

2 Rand. Neg. Pap. (2d ed.) sect. 153 n., 401. 

8 If Judge Brewster’s startling suggestion that notes payable to the order of un- 
incorporated associations or the estates of deceased persons are payable to bearer by 
force of this section 9-3, this provision is far more mischievous than the writer had 
supposed. Is a note payable to the order of a joint stock company unincorporated, 
or to the order of John Smith & Co., for a partnership is an unincorporated associa- 
tion, payable to bearer? This is incredible. There is a dictum in Lewisohn v. Kent, 
86 Hun, 257, that a note payable to the order of the estate of A is payable to bearer. 
But surely it is a perversion of language to call the payee in such a note a fictitious or 
non-existing person. In Shawv. Smith, 150 Mass. 166; Peltier v. Babillon, 45 Mich. 
384, such a note was properly interpreted as a note payable to the legal representa- 
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SECTIONS 9-5 and 40. Special indorsement of paper payable to 
bearer. Prior to the Bills of Exchange Act an instrument payable 
to bearer (or indorsed in blank), although afterwards indorsed spe- 
cially, was still negotiable by delivery, as if the special indorse- 
ment were not upon it. Hence, even though the bill had been 
lost by, or stolen from, the special indorsee, any honest purchaser 
from the finder or thief acquired an indefeasible title to the paper. 
This was thought to be unjust to the special indorsee, since the 
buyer had notice on the face of the bill that it had become the 
property of the special indorsee, and ought, therefore, to make out 
his right through an indorsement or assignment by the special 
indorsee. To remedy this injustice was the object of section 8-3 
of the English Act, which is reproduced in section 9-5 of the 
American Law. 

The objection to this provision is this: If the special indorsee 
transfers the instrument by delivery merely, the transferee not 
being an indorsee, is not a holder! and not being a holder cannot, 
under section 48, strike out indorsements, and so, in order to re- 
cover against parties antecedent to the special indorser, must sue 
in the name of the special indorsee. 

Section 40 of the American statute has no counterpart in the 
English Act, and, by providing that an instrument payable to 
bearer, although indorsed specially, “may nevertheless be further 
negotiated by delivery,” seems to the writer to nullify the innovat- 
ing section 9-5, and to leave the law as it wasin England before 
1882. Judge Brewster seeks to avoid this result by reading sec- 
tion 40 as if it contained, after the word ‘negotiated,’ the words 
“by the special indorsee,” thus restricting the further negotiation, 
by delivery to a delivery by him. The suggested explanation is 
to the writer, far from convincing. He cannot escape the con- 
viction that it is an afterthought. Had the framers of the Act 
fully realized that section 9-5 was an innovation, and that the 
language of section 40 was almost identical with that used by 
judges and text-writers to define the superseded doctrine,? one must 





tive of A. Mr. Chalmers, who drew the English Act, says that a note payable toa 
deceased person is payable, since the Act, as it was before it, to his personal repre- 
sentative. Chalmers, Bills of Exch. (5th ed.) 23, 24. 

1 N. I, L. sect. 191. 

2 “ Continues to be’assignable by mere delivery.” Chitty, Bills (11th ed.), 173. “Is 
transferable by mere delivery.” Story, Prom. Notes (7th ed.), § 139. “ Is afterwards 
negotiable by mere delivery.” 4 Am. & Eng. Encycl. (2d ed.) 252. “ Remains trans- 
ferable by delivery.” 2 Rand, Neg. Pap. § 705. “The negotiability is not restrained,” 
Chalmers, Dig. (1878) 96. 
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believe that, either they would have followed the English Act, and 
omitted section 40, or else have abandoned the language of the 
discarded rule along with the rule itself. Furthermore, to interpo- 
late the additional words is to take an uwarrantable liberty with 
the statute. 

SECTION 22. Indorsement by an infant. The learned Chair- 
man informs us that this section is the same in effect as the corre- 
sponding section of the English Act. Other members of his 
committee assured the writer that the purpose of this section was 
to give the infant’s indorsee an indefeasible title to the instru- 
ment. This is not the effect of the English Act. If the framers 
of this section are not agreed as to its scope, its reference back to 
the committee for revision would seem to be in order. 

In SEcTION 29 an accommodation party is defined as one who 
signs “ without receiving value therefor, and for the purpose of 
lending his name to some other person.” This definition was 
criticised by the writer as excluding the case where the signer 
receives a commission for lending his name, and the omission of 
the words “without receiving value for and” was recommended. 
Judge Brewster shows that the language in this section is the cur- 
rent definition of the books. But this does not meet the criticism. 
It may indicate only that he and his colleagues erred in good 
company. To take a concrete case. A offers B $10 if he, B, 
will sign a note of $1000 for A’s accommodation. B accepts the 
$10 and signs the note. Can any one seriously doubt that B is an 
accommodation party? If he is, the definition in this section is 
erroneous. 

SECTION 34. The definition of indorsement. A note, a bill, 
and an acceptance are carefully defined in the Negotiable In- 
struments Law. To the writer’s criticism upon the absence of a 
definition of an indorsement which would remove the conflict 
of decisions in cases where the payee writes: “I assign this note 
to B,” or “I guarantee the payment of this note to B,” Judge 
Brewster replies that “the liability of a party on a peculiar in- 
dorsement which is outside of negotiability must be settled by a 
court.” But the very point in controversy is one of negotiability, 
as it was in the case of notes containing a promise to pay attor- 
ney’s fees. It is unfortunate that an excellent opportunity to 
unify the law was neglected.} 





1 In ten states a payee who transfers a note by writing on the back, “ I assign this 
note to X,” assumes the liability of an ordinary indorser. In six states such an 
assignor is not an indorser. In thirteen states the assignee, like an indorsee, acquires 

58 
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SECTION 37. Restrictive indorsement. A, the holder of a note 
payable to his order, sells it to B and is about to indorse it to him, 
but, at B’s request, indorses it to X in trust for B, instead of to B 
directly. At the maturity of the note the maker is insolvent, but 
A is solvent. By this section, X, the indorsee, may sue any one 
that his indorser can sue. In other words, he may sue the insolvent 
maker, but he cannot sue the solvent indorser, A. Judge Brewster 
sees no injustice to B in the inability of X, his trustee, to sue A, 
upon the latter’s indorsement. Let us hope that the learned judge 
may never find himself in B’s situation. 

SecTIon 64. Anomalous indorser, Judge Brewster seems to 
have misapprehended the writer’s criticism upon this section. If 
A makes a note payable to X or order, gets B to indorse it and 
delivers it to X in exchange for goods, B is liable, under this sec- 
tion, to X and all subsequent parties. If, however, A accepts a 
bill drawn by X, payable to the order of X, gets B to indorse it, 
and delivers it, as before, to X for goods purchased, B, under this 
section, is not liable to X, but only to subsequent holders. And 
yet the business relations of A, B, and X are obviously identical 
in the two cases. In each X sells to A on credit, trusting to the 
responsibility of both A, the buyer, and B, the surety. The amend- 
ment suggested by the writer! secures to X the just protection 
which this section in its present form denies him. 

SECTION 65-4 makes the novel distinction that, while a trans- 
feror by delivery is liable on his warranty of genuineness only to 
his immediate transferee, an indorser without recourse, because his 
name is on the instrument, is liable to all subsequent holders. This 
distinction was criticised on the ground that the warranty in both 
cases was extrinsic to the instrument, being merely the warranty 
of a vendor, and therefore running to the vendee only. The learned 
Chairman makes merry with the critic by quoting a statement 
from the Summary of Ames’s Cases on Bills and Notes? as the first 
printed expression of the idea that an indorser without recourse is 
responsible as a warrantor to the indorsee and subsequent holders. 
The writer frankly confesses that a youthful indiscretion, commit- 





title free from equities good against the assignor. In two states the assignee takes 
subject to such equities. 

In three states a payee who transfers a note by writing on the back, “I guarantee 
the payment of this note to X,” is liable as an indorser. In ten states he is not so liable. 
In thirteen states the transferee, like an indorsee, acquires a title free from equities 
good against the transferor. In three states and in the Supreme Court of the United 
States, the transferee takes subject to such equities. 

1.14 HARVARD Law REVIEW, 250. 2 840, 882. 
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ted so long ago that it had passed from his memory, made him fair 
game for the alert sportsman. But, after all, he is not so black as 
he is painted. In his callow days he never entertained the heresy 
that the indorser without recourse was liable on the instrument, 
or that there was any difference between his obligation and that 
of a transferor by delivery. The liability of each is described 
in the Summary in the same forms and as extrinsic to the in- 
strument. Nor did he consider that the obligation of either was 
negotiable. He regarded the warranty as an assignable chose in 
action, with this peculiarity, that it passed, with the bill or note 
as an incident, without any express assignment.! The writer is 
indebted to Judge Brewster for recalling to his mind this forgot- 
ten conception, for it suggests an additional objection to this 
sub-section. The distinction introduced between the transferor 
by delivery and the indorser without recourse must rest upon 
the fact that the name of the latter is upon the paper, and upon the 
assumption that such an indorsement is like a regular indorse- 
ment, except that the liability is limited to a warranty of genuine- 
ness and the like, and, therefore, runs in favor of all subsequent 
holders.2 In other words, the indorsement is negotiable, and not 
merely assignable. A concrete case illustrates the difference. 
The holder of a bill containing several prior indorsements is in- 
duced by fraud to transfer it by an indorsement without recourse. 
The fraudulent indorsee transfers it to a holder in due course. 
The signature of one of the prior indorsers turns out to be a 
forgery. If the warranty of the defrauded indorser is merely an 
extrinsic, assignable chose in action, the holder in due course, 
having only the rights of the fraudulent indorsee, cannot charge 
him ; if, on the other hand, as this section of the act must mean, 
his obligation is a qualified negotiable indorsement, he is charge- 
able by the holder in due course. This result will hardly com- 
mend itself to any one. 

SECTION 70. ‘Presentment for payment. To the unqualified 
statement in this section that “presentment for payment is not 
necessary to charge the person primarily liable” the writer ob- 
jected that an exception should be made in the case of bank notes 





1 He agrees now with Dillon, J., that an express assignment is necessary. Watson 
wv. Chesire, 18 Iowa, 202. 

2 Similarly, in section 66, the two liabilities of the regular indorser — the warranty 
of genuineness and the engagement to pay upon due notice of dishonor — are grouped 
together, and made to run in favor of all subsequent holders, as if both arose upon 
the instrument itself. 
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and certificates of deposit. This objection seems to the learned 
Chairman unpractical. An objection which gives effect to the 
express intention of the parties and has the support, as to cer- 
tificates of deposit, of the decisions in at least nine states, would 
seem to be sufficiently practical. 

SECTION 119-4. It is said in defence of this sub-section that 
it relates only to acts between the parties, and that the holder’s 
acceptance of a horse in satisfaction of a note, if before maturity, 
does not discharge the maker as against a holder in due course. 
This is very sound law, but, with all deference, this sub-section de- 
clares just the opposite. The language is that by such an accord 
and satisfaction “a negotiable instrument is discharged.” If it is 
discharged the maker can never be charged upon it. In all the 
other sub-sections of this section the discharge is complete and 
final. 

SECTION 120. Judge Brewster says that “discharge of a prior 
party” in sub-section 3 means a discharge “by the holder.” To 
add the words “ by the holder” seems to the writer as unjustifi- 
able as the unsuccessful attempt that was made in Vagliano’s case! 
to add to the section of the English Act relating to fictitious 
payees the words, “ to the knowledge of the acceptor.” Further- 
more, if the words were added, to what possible case would this 
paragraph apply which is not covered by the other paragraphs 
of this section? Finally, if the words are added, this sub-section 
would still be indefensible, for it certainly discharges the accommo- 
dated indorser of a note, if the holder, with knowledge of the 
accommodation, should release the accommodating maker. This 
would be a shocking result and contrary to all the reported de- 
cisions on this point. This same illustration demonstrates the 
inaccuracy of paragraphs 5 and 6 of this section. 

SecTIon 186 provides that the holder’s failure to present a 
check discharges the drawer only to the extent of loss caused by 
the delay. To the writer’s criticism that, under section 89, the 
failure to give the usual prompt notice of dishonor of a check dis- 
charges the drawer irrespective of any loss to him, and that this is 
unjust, the learned Chairman replies, that no harm is done, for the 
holder may sue upon his original claim. But in all other cases a 
creditor who, by his laches, discharges his debtor from liability on 
a bill given in conditional payment of a debt, forfeits also all right 
to the debt. Furthermore, suppose a check to be given in abso- 





1 1891, App. Cas. 144. 
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lute payment of the drawer’s debt, or in consideration of the 
payee’s release of a claim against a third person. Surely, in either 
of these cases, the holder, who loses his right on the check, has 
lost everything. 

The writer’s criticisms upon the new code may be summed up 
as follows : — 

Section 3-2 is either useless or provocative of litigation. Section 
36-2 might well be merged with section 36-3. Section 137 crys- 
tallizes an unscientific conception without any compensating advan- 
tage. 

Section 29 is an erroneous definition. Section 34 is an inade- 
quate definition. Sections 9-5 and 40 are repugnant. Section 68 
introduces an unprecedented and arbitrary distinction. Section 
70 would settle a conflict of decisions against the majority opinion, 
which is that of the chief commercial states. Section 175 copies 
the blunder of the English Act which codified an overruled deci- 
sion. 

Sections 9-3, 20, 37, 49, 64, 65-4, 66, 119-4, 120-3, 120-5, 
120-6, and 186, taken with section 89, establish rules opposed 
alike to justice and to well-established law. Their enactment must 
inevitably be followed, sooner or later, by additional legislation 
to remedy the evils they would introduce. 

The writer desires to repeat his opinion that the general adop- 
tion of the new code, properly amended, would be greatly to the 
advantage of the mercantile community. But unless the state- 
ments in the preceding two paragraphs can be disproved, the pas- 
sage of the Act in its present form in a single additional state 
should be an impossibility. 

James Barr Ames. 
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Tue CotumsBia Law Review. — It is with pleasure that we greet the 
Columbia Law Review, published by students of the Law School of Colum- 


bia University. The editors are to be congratulated on the excellence of 
their first issue; from such a beginning a prosperous future seems as- 
sured. To this latest arrival the HarvARD Law REVIEW extends its 
best wishes. 


MunIcIPAL LIABILITY FOR THE Torts OF Fire-Boats. — After a re- 
argument ordered in the spring of 1899, the case of Workman v. New 
York has finally been decided by the Supreme Court of the United States, 
the court being as nearly as possible evenly divided. 21 Sup. Ct. Rep. 
212. The single question at issue was whether the city of New York 
was liable, in a proceeding in admiralty iz fersonam, for an injury to 
another vessel caused by the negligence of those in charge of a city fire- 
boat on her way to a fire. The fire-boat was trying to reach a fire at the 
head of the slip next to pier 48, East River, and through mismanagement 
in entering the slip struck the barkentine, Linda Park, moored at the 
outer end of the pier. The decision reached is that the city was liable, 
and the applicability is denied in admiralty of that common-law rule which 
regards the service of a fire department as of a governmental nature, 
such as to exempt cities from liability for the negligent acts of its ser- 
vants engaged in this service. The reason given by Mr. Justice White, in 
the majority opinion, for not applying the common-law doctrine is “ that 
in the maritime law the public nature of the service upon which a vessel 
is engaged at the time of the commission of a maritime tort affords no 
immunity from liability in a court of admiralty, where the court has juris- 
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diction.” This may be admitted ; but Mr. Justice Gray and the dissenting 
judges seem to be right in showing that this is not conclusive. All that 
can be meant by the remark quoted, if it is a true summary of the authori- 
ties, is that the owner of a private vessel is not exempt from liability be- 
cause she was engaged at the moment of her wrongdoing in the useful 
occupation of putting out fires and the like. Zhe Blackwall, 10 Wall. 1; 
The Clarita and The Clara, 23 Wall. 1. ‘These decisions do not touch the 
question of the rule of respondeat superior in regard to governmental 
agents of municipal corporations. Why should not that rule be applied 
in admiralty? The personal liability of the owner of an offending vessel, 
based upon his ownership, is not different from the responsibility under 
the rule of agency based upon the relation of master and servant. This 
is admitted by Mr. Justice White. If, then, the court of admiralty is en- 
forcing the general law of agency, it is not easy to see how that court can 
consent to apply part of that law and yet refuse to apply the whole of it. 
The fire-boat personified was the servant of the city as well as were the fire- 
men ; the liability of the city for their negligence should not vary accord- 
ing as the plaintiff chose a court of common law or a court of admiralty. 

One other point should not pass unnoticed. In the last paragraph 
of the majority opinion the court carefully guards itself from admitting 
the general rule of common law which exempts a city from responsibility 
for the torts of its fire department. In the courts of the states, however, 
from Massachusetts to Washington, Hafford v. New Bedford, 16 Gray, 
297 ; Lawson v. Seattle, 6 Wash. 184, this rule is fixed, if there is any- 
thing fixed in the law of municipal corporations. The doubt suggested 
by the court must be deemed unfortunate because of the unsettling effect 
which it must have upon actions brought in the federal courts. It also 
raises a grave question whether this matter is not one of local law, in 
which the law of the respective states should be followed by the federal 
courts. If it is not, the circuit judges are left in an unenviable position. 


RIPARIAN RIGHTS UNDER THE FIFTH AMENDMENT. — A question of 
considerable importance as to the rights of those who own land abutting 
on navigable waters has lately been passed upon by the Supreme Court of 
the United States. Scranton v. Wheeler, 21 Sup. Ct. Rep. 48. The fed- 
eral government, for the sole purpose of facilitating navigation in the 
St. Mary’s River, built a pier in the submerged land of the river parallel 
to the shore and opposite the riparian property of the plaintiff. This 
pier virtually destroyed all means of access from the river to the plain- 
tiff’s riparian land, for between the pier and the shore there was left a 
waterway only five feet in depth. The plaintiff claimed the right to land 
his freight upon this government pier, and upon being refused brought an 
action of ejectment ; the question therefore arose as to whether the de- 
struction of the means of access from the plaintiff's land to navigable 
water was such a taking of private property for public use without just 
compensation as was forbidden by the Fifth Amendment. The court held 
that the riparian owner’s private right of access must give place to the 
right of the government to improve the navigation of public waters, and 
thus that there was not any taking of private property for public use, 
but only a consequential injury to a right which must be enjoyed in sub- 
jection to the rights of the public. The dissenting opinion was based on 
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the contention that this and other riparian rights were to be determined 
by state law, and thus, if by the rule in the particular state where the 
plaintiff’s land was situated this right of access was considered to be pro- 
perty, compensation was requisite, the power of Congress to make pro- 
vision for interstate commerce being subject to the Fifth Amendment. 
In the state courts there is a hopeless conflict on the question whether 
this right of access is property or not. Lewis, Eminent Domain, 2d ed. 
§ 77 et seg. And in general the cases do not seem to turn on the owner- 
ship of the bed of the stream, as might at first be supposed. The major- 
ity in the principal case appears to have cousidered themselves bound by 
the case of Gibson v. United States, 166 U. S. 269, where it was held that 
the destruction of the means of access to the Ohio River during seven 
out of every twelve months by a submerged dike put up to improve navi- 
gation was not protected by the Fifth Amendment. Indeed this decision 
would seem to conclude the present case. To the contention of the 
minority that the determination whether this is a “taking of property” 
should be left to the state courts, the obvious reply is that this is es- 
sentially a federal question — whether an improvement to navigation 
which is authorized by the “ Commerce Clause” and which impairs the 
value of the adjoining land is such a “ taking of property” as was con- 
templated by the Fifth Amendment. Besides, most of the cases relied 
on by the minority in this regard are those where the federal court con- 
sidered itself bound by state adjudications upon the question whether 
the abutter or the public owned the fee of a navigable river. Shzvely v. 
Bowlby, 152 U.S. 1. Such a rule in considering questions of the law of 
property is quite a different matter from saying that a state’s interpreta- 
tion of a clause in its own constitution shall be conclusive upon the Su- 
preme Court in interpreting a similar clause in the Federal Constitution. 
And considering the question upon those broad principles which should 
govern in constitutional questions, it may well be said that a riparian 
owner holds his property subject to the implied condition in regard to his 
ownership that the sovereign may make improvements in facilitating 
navigation even though the abutter suffers thereby a consequential injury. 


SECRET ANTENUPTIAL CONVEYANCES. — In both England and America, 
it has long been recognized that a secret antenuptial conveyance, with- 
out consideration, by a wife is a fraud on her intended husband’s marital 
rights, and may be set aside in equity. In England this doctrine has 
never been extended to cover such conveyances by the husband, but this 
is largely due to the fact that the custom of jointure which prevails there 
toa great extent has rendered dower a comparatively unimportant right. 
In the United States, however, where this system is not generally 
adopted, courts have usually set aside such conveyances by the husband. 
Chandler v. Hollingsworth, 3 Del. Ch. 99. A recent decision by the 
Ohio court is in line with the prevailing view. A widower with three 
sons, just before a second marriage, and without the knowledge of his 
intended wife, made a gratuitous conveyance of a portion of his land to 
his sons. It was held that his widow was nevertheless entitled to dower 
in the land conveyed. Ward v. Ward, 57 N. E. Rep. 1095. 

The true principle underlying this doctrine has only recently been 
pointed out. In early times, the courts rested it upon deceit and disap- 
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pointment of expectations ; later it was put upon the ground that, during 
the marriage treaty, there existed an inchoate dower interest. Chandler 
v. Hollingsworth, supra. The accepted view at present, however, is that 
during the betrothal the parties stand in so close and confidential a 
relationship as to give rise to a duty to exercise the utmost good faith. 
The intended wife has the same interest as the husband in the family 
establishment and in all that concerns its future support and mainte- 
nance. Such an undisclosed conveyance is therefore inconsistent with 
the good faith and honesty which the relations of the parties demand. 
Arnegaard v. Arnegaard, 7 N. Dak. 475. 

The question has come up as to how far other circumstances, as a de- 
sire to make provision for children by a former marriage, should have 
weight in equity to remove the imputation of bad faith. It has been held 
that a reasonable provision for the grantor’s children will be protected so 
long as it is not done solely to defeat the dower rights of the intended 
wife. Fennessey v. Fennessey, 84 Ky. 519. In general, however, courts 
treat mere non-disclosure as conclusive. It is to be remembered that 
even if the stricter view be adopted, a man may still make whatever pro- 
vision he thinks fair for his children, Only in carrying out this moral 
duty he must not disregard the higher duty of good faith with his in- 
tended wife, and must at least inform her of his intention. Again, if such 
qualifications are considered, it is extremely difficult to draw a satisfac- 
tory line. Whether this disadvantage is outweighed by the possibility 
of injustice in a few cases is only a question of expediency. On either 
view, however, the decision in the principal case may be supported. 


RESTRICTIONS UPON THE Cy-Pres Doctrine. — An interesting ques- 
tion of how far the cy-frés doctrine will be applied was involved in a late 
English decision. A testator bequeathed certain property to trustees to 
pay the income to his wife for life, remainder to his son for life, and, in 
the event of his son’s dying without issue, the property to go to the 
Draper’s College, a charitable institution. After the testator’s death, 
but before the death of his son without issue, the college ceased to exist. 
The court held that the fund should be applied cy-gres. Jn re Soley, 17 
Times L. R. 118. The case would seem clearly right were it not that a 
distinction has been made as to whether the gift has ever become vested 
in the institution. Ifa general charitable intention can be inferred, but 
the institution chosen as the mode of effecting this charitable purpose 
ceases to exist after it has become entitled to the fund, the intention 
will be carried out cy-pres. Jn re Slevin, [1891] 2 Ch. 236. But where 
the institution ceases to exist during the testator’s lifetime, it has been 
treated as an ordinary lapsed legacy, and the doctrine of cy-prés has not 
been applied. /n re Ovey, 29 Ch. D. 560. The authority upon which 
this distinction rests is at least questionable. The modern cases that 
have developed it are based upon a misconception of several earlier cases 
where obviously the doctrine of cy-grés had no application because the 
testator in them showed no general charitable intent, but only a desire to 
benefit a particular institution. 1 Jarman on Wills, 4th ed. 246. How- 
ever, although the later cases do not refer to it, there is a still earlier 
case which bears out the distinction. Clark v. Foundling Hospital ; — 
more on Mortmain, 552. 
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Whether on principle the distinction is to be considered sound depends 
largely upon the views that are held as to the desirability of the cy-pres 
exception. ‘Those who look upon it as a means of carrying into effect 
the obvious intent of a testator, and, as such, a rule worthy of the 
fullest application, cannot but regard this distinction as arbitrary and 
unjust. On the other hand, the holders of the opposite view suggest that 
to apply the cy-fres rule where the fund has once vested in a charity is 
only to leave the property in the hands of the present holder, whereas, 
where the object fails in the testator’s lifetime, to apply this doctrine is to 
deprive the heir of property which has naturally fallen to him. But when 
it is remembered that the only object of the rule is to do justice to the 
testator’s expressed wishes, it would seem that the distinction is hardly 
valid. 

The principal case may, however, be supported even under the stricter 
rule. The interest which the college had at the testator’s death was a 
contingent remainder, and, although contingent, the remainder was a 
vested property right. So it is possible to say that the fund had become 
vested in charity before the institution ceased to exist. 


DaMAGES IN AN ACTION FoR DecEIT. — Until recently the authorities 
in this country were practically unanimous in holding that the damages 
in an action on the case for a fraudulent misrepresentation were the 
same as in an action for a breach of warranty. Morse v. Hutchins, 102 
Mass. 439; Page v. Parker, 43 N. H. 363. However, in 1889 the Supreme 
Court of the United States, with hardly any discussion of the authorities, 
held that the measure of damages was, not what the plaintiff might have 
gained had the representation proved true, but what he had lost by being 
deceived into the purchase. Smith v. Bolles, 135 U.S.125. The doctrine 
of this decision has since been applied in a few cases. Rockefeller v. 
Merritt, 76 Fed. Rep. gog (C. C. A. 8th Cir.) ; Hegh v. Berrett, 148 Pa. 
St. 263. It also prevailsin England. Peek v. Derry, L. R. 37 Ch. D. 541. 
On the other hand, most of the state courts that have since passed upon 
the question have adhered to the older rule. Gustafson v. Rustemayer, 
70 Conn..125 ; Fargo Gas Co.v. Fargo Gas & Electric Co., 59 N. W. Rep. 
1066 (N. D.). In this state of the law a recent decision of the Supreme 
Court of the United States, in which the question is adequately con- 
sidered, is particularly valuable. Sigafus v. Porter, 21 Sup. Ct. Rep. 34. 
In an action for deceit the circuit judge instructed the jury that “ the mea- 
sure of damages is the difference between the value of the property as 
it proved to be and as it would have been as represented.” The Supreme 
Court adopted the rule of Smith v. Bolles, supra, and held this to be a 
reversible error. Justices Brown and Peckham dissented. 

Aside from the numerical weight of authority it is difficult to see any 
justification for the decisions contra to that of the principal case. In an 
action for a tort such damages are recoverable as are the natural and 
probable consequences of the tortious act. Where a party is induced 
to purchase property by another’s fraudulent misstatements the vendor’s 
wrongful act is not that the representations he made were false, but that 
he made false representations. Because of these fraudulent misrepresent- 
ations the plaintiff parts with a certain amount of money and receives 
in return certain property. Consequently the damages awarded should 
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be the amount the plaintiff is out of pocket by having this property in- 
stead of his money, together with the loss of interest and the expenses 
directly attributable to the defendant’s fraud. Where the suit is for a 
breach of warranty the measure of damages must of necessity be entirely 
different, for then the defendant is liable on a contract, and if it is broken 
he must make good what the plaintiff loses by its not being fulfilled. That 
in the same transaction the defendant has made a fraudulent misrepre- 
sentation as well as a contract by no means necessitates the damages in 
the tort action being the same as those for the breach of contract. The 
two rights of action are entirely separate, and the rule of damages appro- 
priate to tort actions must apply in a suit for the tort, though the very 
statement that constitutes a warranty may, and perhaps generally does, 
furnish a cause of action for deceit. The presence of these alternative 
remedies was probably the cause of the erroneous rule of damages that 
so largely prevails in this country. 


RIGHTS UNDER A THEATRE TICKET. — An interesting question as to the 
nature of a ticket for a reserved seat in a theatre is suggested by a recent 
decision, where the plaintiff, a colored man, was allowed to recover in tort 
for being ejected from his seat in the theatre during the performance. 
Ferguson v. Chase, Washington Law Reporter, Nov. 22, 1900. The court 
rely on the doctrine of Drew v. Peer, 93 Pa. St. 234, where there is a 
strong dictum to the effect that holders of particular seats have more thay 
a mere license, their right being “ in the nature of a lease, and entitlin 
them, therefore, to peaceable ingress and egress, and exclusive possession 
of the designated seats during the performance.” The weight of author- 
ity, it seems, is contrary to this view. Most of the few cases on the sub- 
ject treat a ticket as a mere license. Wandell’s Law of the Theatre, 221. 
Accordingly when the purchaser of a ticket was expelled from the grand 
stand of a race-track an action of assault and battery was refused on the 
ground that the license was revocable, and that upon its revocation the 
purchaser became a mere trespasser who could rightfully be removed 
from the premises. Wood v. Leadbitter, 13 M. & W.838. In Massachusetts 
this English decision has been followed, and a theatre manager has been 
held justified in refusing to allow the holder of a ticket to take his seat 
in the theatre. Burton v. Scherpf,1 Allen, 133°; McCreav. Marsh, 12 Gray, 
211. In the latter case it is said that the right conferred by a theatre 
ticket is a contract implied from the sale and delivery of the ticket, 
which gives the holder a license to enter the theatre and watch the per- 
formance. Under this doctrine the proprietor may exclude any spectator 
at any time, and be answerable only on the contract for whatever legal 
damages his breach has caused. It may be noted that in the English 
and Massachusetts decisions it does not appear that the ticket called for 
any particular seat, as in the principal case. Of course such being the 
fact it would be impossible to construe the ticket as a lease. Where, 
however, the ticket does call for a particular seat, exclusive possession for 
a specified tinie is given, and there is a sufficient memorandum of the 
agreement ; thus it may be argued that no essential element of a lease is 
lacking. The answer seems to rest in the fact that in the sale of a ticket 
no lease is intended. It is often expressly stated on such tickets that 
“the management reserve the right to revoke this license on refunding 
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its face value.” A strong analogy may be drawn from the case of a 
lodger under an oral contract for board and lodgings in a private board- 
ing-house. The keeper of the house reserves the legal possession, cus- 
tody, and care of the whole house in which the lodger is but a licensee, 
his contract not being regarded as a lease of realty. White v. Maynard, 
111 Mass. 250; Wilson v. Martin, 1 Den. (N. Y.) 602. Nor is the man- 
agement of a theatre under a duty to the public to give a performance, for, 
although the state exacts a license for the privilege of giving theatrical 
exhibitions, this in no way changes the character of the theatre from a 
private to a public undertaking. Accordingly admission cannot be de- 
manded as of right. Purcell v. Daly, 19 Abb. N. C. 301 (N. Y.). 

It seems, therefore, both on principle and authority, that a theatre ticket 
can, in no way, be regarded as more than a revocable license, and 
although it may be repugnant to the average theatre-goer’s conception 
of his right, it is probably law to-day that he may be required to leave the 
theatre at any time without being able to hold the proprietor responsible 
in an action of tort. 


GRANTEE’S ASSENT TO THE DELIVERY OF A DEED. — The much disputed 
question of the validity of a deed, made without the grantee’s knowledge 
or assent, arose in a recent case. The owner of certain property deeded 
it to the plaintiff, in payment of a debt, and sent the deed to the recorder’s 
office to be registered. Between the time of the delivery to the recorder 
and the delivery to the plaintiff, who had previously no knowledge of the 
deed, the defendant attached the land. The court held that, as a deed 
requires the grantee’s actual assent, the attachment was levied before the 
deed took effect. Knox v. Clark, 62 Pac. Rep. 334 (Col.). In America, 
while many courts agree with the principal case, an equal number hold 
that assent will be presumed at least where the deed is beneficial, unless 
dissent is shown. Welch v. Sackett, 12 Wis. 243 ; Mitchell v. Ryan, 3 
Ohio St. 377. 

In early English law it seems that a deed passed title without assent 
on the grantee’s part, just as now an heir or a remainderman neces- 
sarily takes title without assent. Butler and Baker's Case, 3 Co. 26b. 
The transaction was regarded as unilateral, and it is probable that a 
dissenting grantee had to divest himself of title by deed. As it was felt 
desirable, however, that a gift, which might involve liabilities, should not 
be forced on a man against his will, so that he might not only be put to 
the trouble of deeding it away, but could be held responsible for any 
liabilities which might accrue by reason of its possession, a right of dis- 
claimer was recognized. The grantee was permitted, on hearing of the 
deed, to dissent to the gift, whereupon not only his title, but likewise any 
liabilities which might have accrued to him in the mean time, were at once 
divested. Although some of the later English cases, not carefully dis- 
tinguishing between actual dissent, the exercise of the right to disclaim, 
and a lack of assent, where the right to disclaim still exists, have stated 
in loose terms that assent is necessary, but that it will be presumed 
where no actual dissent is shown, yet the doctrine of disclaimer is gen- 
erally considered in England as the basis of the law. Siggins v. Evans, 
5 E. & B. 367. 

The American courts, in recognizing the inadvisability of forcing pro- 
perty on an unwilling grantee, have unfortunately adopted the erroneous 
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view, suggested by some of the English cases, that assent is necessary. 
In other words, they have regarded the transaction as bilateral or 
contractual. Many have required an actual assent, but others, seeing 
that justice would be furthered by sustaining grants to insane per- 
sons, and to those under a legal disability, — by whom actual assent is 
impossible, — and such grants as that in the principal case, have recog- 
nized the fiction of presumed assent in all cases where no dissent is shown. 
In so doing they seem to have reached a more desirable result, although 
at the expense of an objectionable legal fiction, than those courts which 
insist on actual assent. Yet in one class of cases, if they carried out their 
doctrine logically, great injustice would result. Where property is granted 
in trust, and the trustee refuses to accept the trust, they would be com- 
pelled to hold that dissent being shown, no assent can be presumed, and 
that, therefore, as the legal title cannot be held to have ever vested, the 
trust is void. Considering, then, that to hold actual assent necessary re- 
sults in injustice, and that to presume assent results in fictions and logical 
inconsistency, it would seem well to accept the English doctrine, already 
recognized by the Supreme Court of the United States in the case of 
trusts, that a conveyance passes title without the grantee’s assent, but that 
the latter may disclaim, and thereby divest himself both of the legal title 
and of any liabilities which may have accrued to him through its posses- 
sion. Adams v. Adams, 21 Wall. 185. 


PROOF OF FUTURE RENT AGAINST A BANKRUPT LESSEE. — It seems 
to be settled law that, under any bankruptcy act which makes no special 
provision as to leases, rent to accrue after the bankruptcy of the tenant 
is not provable against his estate. Rent in its nature is earned only on 
the completion of a certain period of occupation. Rent to accrue in the 
future is therefore no present debt ; and since it may never become due, 
it was not considered such a liability as might be proved even under the 
broad provisions as to contingent liabilities in the United States bank- 
ruptcy acts of 1841 and 1867. Deane v. Caldwell, 127 Mass. 242. So, 
too, under the present act it is held that future rent is not provable, not 
being a fixed liability absolutely owing at the time of the filing of the pe- 
tition, nor yet such an unliquidated claim as may be liquidated and proved 
under sect. 63 b. Jn re Mahler, 3 N. B. N. Rep. 39 (Dist. Ct., Mich.). 

While this is undoubtedly the settled rule, yet the refusal to allow the 
lessor to prove for any actual loss he has suffered may on occasion result 
unfairly to the lessee as well as to the lessor. The trustee, it is true, 
may assume the lease, in which case the rent becomes part of the costs 
of administration. But if he fails to take over the lease, it would seem 
to follow that, apart from an eviction or an accepted surrender, the bank- 
rupt tenant remains personally liable for the accruing rent, as in the case 
of other non-provable claims. Such has been the general rule both in 
England before the more recent statutes, Copeland v. Stephens, 1 B. & Ald. 
593, and in this country under all of our federal acts. Lansing v. Pren- 
dergast, 9 Johns. 127 [1812]; Bosler v. Kuhn, 8 Watts & S. 183 [1844]; 
Ex parte Houghton, 1 Low. 554 [1871]; Jn re Ells, 98 Fed. Rep. 967 
[1900]. This result is unfortunate in that it may saddle the lessor with 
an unprofitable tenant, and it is opposed to the policy of the bankrupt 
laws in allowing this liability to continue against the bankrupt lessee. 
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Another view is that the bankruptcy proceedings immediately sever the 
relation of landlord and tenant. Jn re Jefferson, 93 Fed. Rep. 948 [1899] ; 
Bray v. Cobb, 100 Fed. Rep. 270 [1900]. This is obviously to create 
a rule as to leases which does not apply to other property, and is to 
disregard the fact that a lease is a form of conveyance rather than a 
mere contract. Moreover, this view is scarcely less objectionable as a 
matter of convenience to the parties to the lease. It may be that the 
tenant is in such a situation that, out of his earnings or other after- 
acquired property, he can pay his rent. In such a case it seems unjust 
to force him out of the premises, and it may equally harm the landlord to 
deprive him of a profitable lease, with no chance to secure damages from 
the estate. 

To obviate these difficulties the English bankruptcy acts of 1869 and 
1883, and the Massachusetts insolvent law, which preceded the present 
federal act (Mass. Pub. Stats. c. 157, sect. 26), had special provisions with 
regard to leases. They free the bankrupt from all personal liability, but 
provide that when the trustee disclaims the lease the lessor may prove 
the damages caused by the surrender as a debt against the bankrupt les- 
see’s estate. Such damages would in general be the difference between 
the value of the lease and the then market value of the premises. 2x 
parte Blake, 11 Ch. D. 572. These provisions are clearly in the right 
line, protecting the lessor from entire loss, and releasing the bankrupt 
from future liability. It might be well to allow the tenant, on the trus- 
tee’s disclaiming, to continue the lease on proof of his ability to pay the 
rent, letting the lessor prove for the amount of his loss if the bankrupt as 
well as the trustee disclaims the lease. Such a provision would fully pro- 
tect both parties, and would do away with the present unsatisfactory con- 
ditions. It is much to be regretted that the subject was not dealt with 
in the act of 1898. 





INJUNCTIONS AGAINST CONTINUING NUISANCES. — The interesting 
question whether an injunction is granted as a matter of course in the 
case of a continuing nuisance, or whether it is within the discretion of 
the court to deny this relief, if the resulting benefit to the plaintiff. would 
be slight compared with the loss to the public or the individual, was sug- 
gested in a recent case. Riedeman v. The Mt. Morris Co., New York 
Law Journal, Dec.18. The plaintiff, who owned a tenement house in a 
business section of the city of New York, prayed that the defendant 
might be enjoined from so operating his electric lighting plant as to in- 
jure the plaintiff’s premises by vibration and soot. The court held that 
the evidence of a nuisance was not conclusive, and further that as an in- 
junction would cause serious injury to the defendant and to the public at 
large, with but a relatively slight benefit to the plaintiff, the latter should 
be denied injunctive relief, and accordingly remitted him to his remedy at 
law. The first ground clearly justifies the decision. As to the second 
there is much dispute. In England an injunction seems to be granted as 
a matter of positive right in the case of a continuing nuisance. Broadbent 
v. The Imperial Gas Co., 7 DeG. M. & G. 434,462. A number of de- 
cisions in America are to the same effect. Hennessy v. Carmoney, 50 N. 
J. Eq. 616. But New York has denied the relief where the injury 
was nominal, Gray v. Manhattan R. Co., 128 N. Y. 499, and there are 
a number of dicta and a few decisions which allow the court to refuse an 
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injunction where the complainant’s damage is relatively small, even 
though it be substantial. Doughty v. Warren, 85 N. C. 136. 

The equitable rule has long been recognized that an injunction 
will be granted to prevent irreparable injury or a multiplicity of actions. 
“ Trreparable injury ” is a term not clearly defined, but it seems that one 
who is continuously disturbed in the enjoyment of his property may be 
considered irreparably injured. The inconvenience of a multiplicity ot 
actions could only be prevented by injunction, as nuisances of this char- 
acter are seldom of so permanent a nature as to justify the granting of 
future damages by a court of law. It is sometimes stated that the grant- 
ing of any injunction lies within the discretion of the court, yet such dis- 
cretion, by the better view, ought to be employed only in considering 
whether a case is clearly within an equitable rule, and not in deciding 
whether a definite equitable rule ought to be applied to facts clearly 
within its scope. 

In at least three classes of cases, however, the result of granting in- 
junctive relief may seem undesirable. In the first class are nuisances 
caused by businesses, which, like that in the principal case, are vitally im- 
‘portant to the public, and must be located in cities where they necessarily 
disturb adjacent owners. In the second are nuisances caused by the 
i damming or pollution of rivers by mill-owners. In the third, nuisances 
} caused to houses built around factories subsequent to their erection, 
which possibly could not have been foreseen. But if an exception in such 

cases were recognized to the general equitable doctrine, no practical rule 
could be framed to determine the cases within its scope. On the one hand 
disturbances caused by nuisances cannot be adequately measured in 
damages ; and on the other hand each court would have its own view as 
to what constitutes a loss to the public. Again, the evils of allowing in- 
junctions may be readily avoided in the first two classes of cases by legis- 7" 
i lative enactments permitting the nuisance on payment of compensation. 
} In the third class legislation, though possible, is not so feasible. Yet as 
the factory owners had an opportunity to protect themselves against any 
possible trouble by building only where they could buy up the adjoining 
land before building, if they have failed in this, it is perhaps not a great 
injustice that they should suffer, even though the public to some extent 
must suffer with them. In view, then, of the definite equitable rules above 
stated, and the practical difficulties in overriding them, it seems best for 
the courts to allow an injunction whenever a legal right appears, and 
' leave any changes necessary to legislation. 





OUSTER FROM PARTICULAR FRANCHISES BY Quo WARRANTO PROCEED- 
INGS. — There has been some doubt whether, in guo warranto proceed- 
ings, a defendant can be ousted from particular franchises alleged to be 
incidental to, or a part of, a valid franchise or office. Some courts have 
held that if the defendant can show a valid title to one office or franchise, 
guo warranto is not the proper remedy to test his right to do certain acts 
alleged to be a part of the functions of that office or franchise. People 
v. Whitcomé, 55 Ill. 172. But the true rule seems to be that where the 
acts in question amount to a franchise distinct from the one lawfully ex- 
ercised, the authority to perform those acts must be shown by the de- 
fendant when called upon by the sovereign. eoplev. dns. Co., 15 Johns. 
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358. Authority to enjoy a certain franchise cannot be a defence for 
doing acts not appertaining to that franchise, and, if those acts amount to 
a distinct franchise, the defendant cannot show authority to exercise the 
franchise he is called upon to defend, From the nature of the remedy, 
the sovereign is entitled to call upon the defendant to show guo warranio 
he exercises any franchise, and, if several are claimed, one or all may be 
attacked ; the defendant being obliged to show authority to exercise any 
and all questioned. eople v. City of Oakland, 92 Cal. 611 (Sup. Ct.) ; 
State v. City of Topeka, 30 Kan. 653 ; People v. City of Peoria, 166 Ill. 
517. Obviously, the same rule must apply where the authority to per- 
form the acts in question is unconstitutional. People v. Saratoga, ete. 
R. R. Co., 15 Wend. 113. Moreover, the rule is well established that 
the existence of other remedies, whereby a person’s right to a public of- 
fice or franchise may be tested, does not supersede proceeding in guo 
warranto for the same purpose. 2 Spel. Ext. Rel. § 1776. 

The question is involved in two recent cases, but in each is unfortu- 
nately overlooked by the court. City of Newport v. Horton et al., 47 Ati. 
Rep. 312 (R. I.); State v. Flemming, 59 S. W. Rep. 118 (Mo.). In the 
first a statute had created a board of police commissioners for a certain 
city, with powers, iter alia, to appoint a chief, to control the police of 
the city, to occupy city buildings, and to be paid by the city. Quo war- 
ranto proceedings were brought against the commissioners and their ap- 
pointee. Upon the principle of the above cases, the defendants were 
called upon to show by what authority they claimed their offices, and by 
what authority they claimed to exercise the three franchises included in 
the powers given, — namely, the power to take city property, apparently 
without compensation ; the appropriation of city funds ; and the right to 
supersede the local police. But the court held that the statute in ques- 
tion was constitutional, in so far as it related to the title to office of the 
chief appointed by the board, and that the constitutionality of other parts 
of the statute was not in issue. Obviously, however, the defendants 
were claiming franchises distinct from the one held to be valid, and au- 
thority to exercise those franchises was conferred upon the defendants 
only if the statute was constitutional in giving those particular franchises. 
The right to exercise the franchises was as much in issue as the right to 
hold the offices, and the defendants should have been ousted from those 
offices or those franchises for the exercise of which they could show no 
lawful authority. In the other case mentioned (State v. Flemming, supra), 
the court held that in guo warranto proceedings against duly elected off- 
cers of a city, the right of those officers to act in certain territory alleged 
not to be a part of the city could not be questioned. But the defend- 
ants could show authority to exercise franchises in a certain city only, 
and authority so to act was not authority to exercise the same or other 
franchises in another city. The extent of the city in which the defend- 
ants were duly elected officers was, therefore, in issue, and proof that the 
city extended over the territory in question was necessary to establish 
the defendants’ right to exercise franchises and hold offices in that terri- 
tory. Hence in both cases the defendants did not affirmatively establish 
their right to exercise the franchises claimed by them, and yet the court 
failed to oust them from those franchises. 
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RECENT CASES. 


BANKRUPTCY — CONSTITUTIONAL LAW — INCRIMINATING QUESTIONS. — The 
Bankruptcy Act provides that no testimony given by the bankrupt on his examination 
shall be used against him in any criminal proceeding. e/d, that this does not pro- 
vide sufficient immunity from prosecution to take the case out of the Fifth Amend- 
ment. Jn re Walsh, 104 Fed. Rep. 518 (Dist. Ct., S. D.). 

This holding is in accord with a number of recent decisions. J» re Scott, 95 Fed. 
Rep. 816; /n re Rosser, 96 Fed. Rep. 305. The opposite result has, however, been 
reached in one case, which seems inadequately considered. Machel v. Rochester, 102 
Fed. Rep. 314. It may be doubted, perhaps, if the Fifth Amendment was ever in- 
tended to give such extensive protection, but it is now perfectly settled that nothing 
short of absolute immunity from prosecution will take the place of the constitutional 
privilege. Counselman v. Hitchcock, 142 U.S. 547; Brown v. Walker, 161 U.S. 591. 
The clause of the Bankruptcy Act clearly does not meet this requirement, and hence 
the principal case is rightly decided. It is to be noted that in England, in the absence 
of constitutional protection, such questions can be asked, and the answers later used 
in criminal proceedings. Regina v. Cross, 7 Cox C. C. 226. 


BANKRUPTCY — CONTINGENT CLAIMS— PROOF AGAINST GUARANTOR. — The 
bankrupts had guaranteed the payment of certain notes at maturity, which did not 
occur until after the filing of the petition in bankruptcy. é/d, that the holder cannot 
prove against the bankrupt’s estate, since his claim is not based upon a “fixed lia- 
bility absolutely owing at the time of the filing of the petition,” as required by sec- 
tion 63 a(1) of the Bankruptcy Act of 1898. Jn the matter of McCauley & Sons, 
2 N. B. N. Rep. 1085. See Notes, 14 Harv. Law REv. 372. 


BANKRUPTCY — INSURANCE— PAYMENT OF PREMIUMS. —A, having a policy of 
insurance on his life, while solvent voluntarily assigned it to trustees for his wife and 
children. Several years later he became insolvent, but continued to pay the premiums 
until his death. /7e/d, that no part of the payments are conveyances or transfers of 
property. Jn re Harrison, [1900] 2 Q. B. 710. 

The English courts have uniformly held that a voluntary transfer of a policy of life 
insurance, made while the debtor was insolvent, may be set aside. Zaylor v. Coenen, 
1 Ch. D. 636. Clearly it should make no difference whether the property is actually 
handed over by the debtor, or only paid for by him. In either case property which 
should be used for the payment of his debts has inured to the benefit of a volunteer. 
The true solution of the life insurance cases is to apply the rule followed where the 
insolvent husband voluntarily expends money in the permanent improvement of his 
wife’s land. There a charge upon the land is created for the benefit of his creditors. 
Humphrey v. Spencer, 36 W. Va., 11, 18; Seasongood v. Ware, 104 Ala. 212; Zsham v. 
Schaffer, 60 Barb. 317. So here money of the husband has been diverted from the 
payment of his debts to preserve the property of the wife. To the extent that this 
property has been thus benefited in fraud of the creditors it should be charged in their 
favor. The payments of premiums by the insolvent debtor are for all practical pur- 
poses gifts to the beneficiary. Merchants’, etc. Co, v. Borland, 53 N. J. Eq. 282. The 
decision in Central Bank v. Hume, 128 U. S. 195, in accord with the principal case, is 
criticised in 25 AM. LAW REv. 185. 


BANKRUPTCY — INVOLUNTARY BANKRUPTCY — COMPUTING NUMBER OF CRED- 
IToRs. — A general assignment for their benefit was assented to by all the creditors of 
the bankrupt save one, who filed a petition in involuntary bankruptcy. The Bankruptcy 
Act, 1898, § 59 b, allows one creditor to file a petition where all the creditors are not 
over twelve in number. Hée/d, that the assenting creditors should be excluded in com- 
puting the number of creditors under this clause. Jn re Miner, 104 Fed. Rep. 520 
(Dist. Ct., Mass.). 

The Bankruptcy Act, § 1 (9), defines a creditor as one who has a provable claim 
against the bankrupt. While a creditor who assents to a general assignment is estopped 
to join in the petition, Jz re Williams, ry Cas. No. 17706, he may yet prove his 
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claim. Ja re Troth, 1 Fed. Rep. 405. Accordingly he seems to come squarely within 
the terms of the definition, and should be counted as a creditor under § 59b. The 
reverse is true of a preferred creditor who is not allowed to prove his claim, /” re Cur- 
vier, Fed. Cas. 3492, and the decisions as to such creditors are not therefore in point. 
Nor is a general assignment in itself objectionable. ayer v. Hellman, 91 U. S. 496. 
While itis made an act of bankruptcy, West Co. v. Lea, 174 U.S. 590, there seems to 
be no reason why it should not be resorted to where a sufficient number of creditors 
desire it. The present decision is opposed to the spirit of the Act, and to business 
convenience in compelling a large number of creditors to submit to one, or be at the 
expense of buying him off. 


BILLs AND NoTES — COLLATERAL SECURITY — POWER OF SALE. — A promissory 
note was pledged as collateral to another note with power, on non-payment of the prin- 
cipal note, to sell without notice. The creditor for four years after the maturity of the 
principal note received payments on it, without realizing on the collateral, until only a 
small sum remained due. e/d, that he had no right thereafter to sell the collateral 
without notice to the pledgor to redeem, and that the purchaser from him could not 
recover against the accommodation indorser of the collatera] note. Moses v. Grainger, 
58 S. W. Rep. 1067 (Tenn., Sup. Ct.). 

The ordinary rule is that negotiable paper held as collateral security cannot be sold 
by the pledgee, but can only be*collected at maturity. Wheeler v. Newbould, 16 N. Y. 
392 ; Joliet [ron Co. v. Scioto Brick Co., 82 Tl. 548. Stipulations, however, in the con- 
tract, allowing the pledgee to sell on default, with or without notice to the pledgor, are 
valid. Velson v. Eaton, 26 N. Y. 410 (semdle). It is difficult to see, then, why such a 
provision should have been declared ineffectual in the principal case, merely because 
the four years’ indulgence had given the impression that the collateral would not be 
sold. Since at the time of the sale the collateral note must have been overdue, the 
purchaser would, of course, get only the rights which the pledgee had, that is, the right 
to enforce it against the accommodation indorser to the amount still due on the princi- 
pal obligation. The amount realized by the sale would go in extinguishment of this 
obligation and the pledgor would not be injured in the least. The decision, therefore, 
nullifies the power of sale without any satisfactory reason. 


ConFLicT OF LAws— BILLS AND NoTEs —GARNISHMENT. — The defendant, a 
resident of New York and the payee of a note executed in Vermont, transferred the 
note in New York, no notice of the transfer being given to the Vermont maker. /é/d, 
that the plaintiff, who was a resident of Vermont anda creditor of the defendant, could 
garnish the maker under a Vermont statute allowing the attachment of negotiable 
paper by trustee process as the property of the transferor at any time before notice of 
transfer is given to the maker. Hawley v. Hurd, 47 Atl. Rep. 401 (Vt.). 

The doctrine that a debt can be garnished at the domicile of the debtor without 
having jurisdiction over the creditor is, though on principle unsound, supported by 
the weight of authority. Chicago, etc. R. Co. v. Sturm, 174 U.S. 710; 13 Harv. Law 
REv. 596. The present case however is, it is believed, a misapplication of this doc- 
trine. No notice of transfer being necessary by the law of New York, the transferee 
acquired an unimpeachable title to the note, which should be recognized everywhere, 
since, on the question of title, the law of the place of transfer, rather than the law of 
the place where the note is made, should govern. Adcock v. Smith, [1892] 1 Ch. 238; 
Clark v. Connecticut Peat Co., 35 Conn. 303. The present case, therefore, not only 
allows the garnishment of a debt without having control of the creditor, but allows it 
in a case where the defendant had ceased to be the owner of the debt according to 
the principles of conflict of laws. For the contrary and better view, see Clark v. Con- 
necticut Peat Co., supra. 


CONSTITUTIONAL LAW — POLICE POWER— PHARMACY AcT.—A statute in IIli- 
nois made it unlawful for any person not a registered pharmacist to compound or sell 
any drugs or medicines. /e/d, that in so far as this act imposes a restriction upon 
the sale of patent or proprietary medicines it is unconstitutional and void. Voel v. 
The People, 58 N. E. Rep. 616 (iil). See NorEs, 14 Harv. Law REv. 382. 


CONTRACTS — ASSUMPTION OF MORTGAGE DEBT— RIGHT OF MORTGAGEE TO 
Sur. — A executed a mortgage to B, the plaintiff, upon certain land which he later 
conveyed to C, who did not assume payment of the mortgage debt. C conveyed the 
land to D, the defendant, who assumed payment. /é/d, that B can recover the mort- 
gage debt from D. Codd v. Fishel, 62 Pac. Rep. 625 (Colo., C. A.). 
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Held, that B cannot recover the mortgage debt from D. Zakum v. Shultz, 47 Atl. 
Rep. 274 (N. J., Ch.). 

In each of these jurisdictions, the general rule prevails that the mortgagee can 
recover when the intervening parties have assumed payment. Starbird v. Cranston, 
24 Colo. 20; Klapworth v. Dressler, 13 N. J. Eq.62. There are, however, two distinct 
theories on which this rule is based. One rests upon an equitable doctrine that the 
grantee’s promise is an asset of his grantor which could be reached by the mortgagee, 
the grantor’s creditor, through trustee process. Crowell v. Hospital of St. Barnabas, 
27 N. J. Eq. 650. According to this theory, the principal case in New Jersey is cor- 
rectly decided, since C, the defendant’s grantor, owed nothing to the plaintiff. The 
other decisions rest upon the general doctrine that the beneficiary may sue. Stardird 
v. Cranston, supra; Lawrence v. Fox, 20 N. Y. 268. In New York, however, where 
this doctrine arose, the courts have not allowed the mortgagee, situated as in the prin- 
cipal case, to recover. Vrooman v. Turner, 69 N. Y. 280. Moreover, the practice of 
allowing beneficiaries to sue is unsound on common law principles. Price v. Easton, 
4 B. & Ad. 433. The equitable doctrine in these cases is therefore clearly correct. 


CONTRACTS — CONSTRUCTION — INDEFINITENESS OF PRICE.— A agreed in writ- 
ing to furnish B news for publication during a period of one year, and B agreed to 
accept the news and pay for it a sum not exceeding three hundred dollars per week. 
After part performance of the contract, B refused to goon. e/d, that the terms as 
to the price are so indefinite that no substantial damages can be recovered for the 
refusal to receive the news. United Press v. New York Press Co., 164 N. Y. 406; 
58 N. E. Rep. 527. 

It is generally held that where a contract of sale is within the Statute of Frauds a 
clear statement of the price is an essential in the written memorandum. Z/more v. 
Kingscote, 5 B. & C. 583; Stone v. Browning, 68 N. Y. 598. The Statute of Frauds 
appears to have no application to the principal case, however, on account of the accept- 
ance and receipt by the defendant of part of the subject matter. N. Y. REv. ST. 1343. 
Accordingly the inevitable result of the decision is that wherever an executory con- 
tract is silent as to the price to be paid the plaintiff during its term, it possesses no 
binding force. This is a harsh conclusion, and the fairer way is to construe such a 
contract as an agreement to pay what the goods or services are worth. Woodly v. 
McLaine, 10 Bing. 482. Moreover, by a fair interpretation of the writing, it was 
agreed to pay the regular price for the news, up to $300 per week, and this gives a 
clear basis for computing the price, so that in no reasonable sense can the price be 
called indefinite. 


CONTRACTS — DAMAGES — DEFECTIVE CONSTRUCTION. — The defendant, in build- 
ing a bridge for the plaintiff under a written contract, constructed one of the piers 
less securely than was called for by the specifications. The plaintiff in ignorance of 
this defect paid the contract price. The bridge and pier were afterward destroyed by 
a freshet of such violence that it would have destroyed them if the pier had been con- 
structed according to the contract. é/d, that the plaintiff may recover the cost of 
rebuilding the pier according to the specifications. Su//ivan County v. Ruth, $9 S. W. 
Rep. 138 (Tenn., Sup. Ct.). 

If the bridge and pier had remained uninjured, the damages would have been the 
difference between the value of the bridge as it was and as it should have been built. 
Kidd v. McCormick, 83 N. Y. 391. And if, as was apparently the case, the pier was 
so unsafe that it must necessarily have been rebuilt, the difference would have been 
the cost of rebuilding the pier. The intervention of the freshet could not increase the 
damages, since the defendant’s breach of contract was not the cause of the destruc- 
tion of the bridge. Nor could the destruction of the pier diminish the damages, which 
must be estimated with reference to the time when performance was due. Srown v. 
Muller; L. R. 7 Ex. 319. In questions of consequential damages, such as loss of pro- 
spective profits, events subsequent to the time for full performance may of course 
affect the damages. White v. Miller, 71 N. Y¥. 118, 133, 134. But where only direct 
damages are in question such subsequent events cannot alter the amount of an obliga- 
tion which is already vested and determined. The decision is therefore entirely 
sound. 


CONTRACTS — FRAUDULENT REPRESENTATIONS — NEGLIGENCE. — The defend- 
ant signed a written contract for the purchase of certain goods from the plaintiff, 
relying upon the fraudulent misrepresentations of the plaintiff's agent as to its con- 
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tents. e/d, that his negligence in failing to read the contract barred his defence of 
fraud. Dowagiac Mfg. Co. v. Schroeder, 84 N. W. Rep. 14 (Wis.). 

It is undoubtedly true as a general proposition of law that one who signs a contract 
is not allowed to set up his ignorance of its contents. Dawsonv. Burns, 73 Ala. 111. 
But this rule should not hold where fraudulent representations as to its contents have 
been made, and the action is between the original parties. Taylor v. Atchison, 54 Ill. 196, 
200. In such a case the question of negligence is immaterial, for the fraudulent party 
cannot set it up. Albany, etc. Institution v. Burdick, 87 N. Y. 40, 49; BIGELOW, FR. 
p- 524. The result in the principal case appears to have been due to a confusion with 
cases of promissory notes, where if the plaintiff is an innocent purchaser for value, and 
the defendant negligent, the fraud of the original payee is no defence. Chapman v. 
Rose, 56 N. Y. 137. The rule in such cases is due to the peculiar character of nego- 
tiable paper, and the position of the plaintiff, as a holder in due course, — facts which 
are entirely absent in the principal case. Citizens’ Nat. Bank v. Smith, 55 N. H. 592. 


CONTRACTS — NON-PERFORMANCE — Excuse. — He/d, that a failure to ship goods 
within a reasonable time, as demanded by the terms of a contract, is not excused by 
the inability of the shipper to procure transportation owing to adverse discrimination 
against him. Zens, etc. Co. v. Littlejohn, 164 N. Y. 187; 58 N. E. Rep. 19. 

It is difficult to decide just what excuses of this nature are to be accepted, but the 
ruling of this case seems quite correct. Unavoidable delay caused by strikes has been 
held no excuse. Castlegate Steamship Co. v. Dempsey, [1892] 1 Q. B. 54. It is prob- 
ably safest to limit the excuse of impossibility of performance to the three well-estab- 
lished classes — where it is caused by law, as in the case of the passage of a statute 
which prevents completion of the contract, Baily v. De Crespigny, L. R. 48 Q. B. 180; 
where goods have been destroyed, on which labor was to be performed, Butterfield v. 
Byron, 153 Mass. 517; and where sickness or death of the contracting party inter- 
feres, Spalding v. Rosa,71 N. Y. 40. Beyond these limits, however, the courts pro- 
perly hesitate to go, and as the loss must fall upon one of two innocent parties, it seems 
not unfair that there should be a strict application of the terms of the contract. 


CORPORATIONS— INSOLVENT CORPORATION — DIRECTORS’ LIABILITY FOR MIN- 
GLING Monry.—A bank director, knowing that the bank was hopélessly insolvent, 
allowed deposits to be received and set apart. Later, without his fault, the cashier 
mingled these deposits with the funds of the bank. é/d, that the director is per- 
sonally liable to the depositors for losses so occasioned. Cassidy v. Uhlmann, 54 
N. Y. App. Div. 205. 

For a bank to receive deposits, with knowledge that it is insolvent, is universally held 
to be fraudulent. St. Louis, etc. Ry. Co. v. Johnston, 133 U. S. 566. Directors, who 
take part in such a transaction, are of course equally fraudulent, and should be held 
personally liable to the depositors, even though they direct that the deposits be kept 
separate. By this means it is true actual loss can be avoided, but since the depositor 
would not consent to such a proceeding if he knew the facts, the director has no right to 
impose the risk of its success on any one but himself. Sound public policy seems to 
require that directors be held to a strict accountability in such cases. The principal 
case is therefore to be commended, and is in accord with authority. Miller v. Howard, 
95 Tenn. 407; Delano v. Case, 121 Ill. 247. 


EVIDENCE — ADMISSIONS— DECLARATIONS BY MORTGAGEE. — Held, that the de- 
clarations of a mortgagee made prior to an assignment of the mortgage are not 
admissible against the assignee. Merkle v. Beidleman, 165 N. Y. 21; 58 N. E. 257. 

Declarations of a former owner regarding his title to land are admissible against 
his assignee. Woolway v. Rowe,1 A. & E. 114; Pickering v. Reynolds, 119 Mass. 
111. This rule is based upon privity, or identity of interest, but such grounds seem 
unsound, since admissions are in their nature so purely i fersonam that their use 
should properly be restricted to suits concerning the maker or his personal represent- 
ative. Spargo v. Brown, 9 B. & C.935. In the case of personal property, the same 
broad rule formerly held, Pocock v. Billing, 9 Moore, 499, has been limited in later 
cases to the strict bounds suggested above. Barough v. White, 4 B. & C. 325; Paige 
v. Cagwin, 7 Hill, 361. There is no valid distinction between the two classes of cases, 
but since such admissions are at best dangerous and inconclusive evidence, the narrow 
rale is preferable. On principle, it would be expected that admissions by a mortgagee 
would be governed by the rule applied to realty, and the present case illustrates the 
extreme reluctance of the court to extend that rule beyond decided cases. 
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EVIDENCE — DYING DECLARATIONS — ABORTION. — Hé/d, that, on an indictment 
for attempted abortion causing the death of the woman, her dying declarations are 
admissible in evidence. State v. Meyer, 47 Atl. Rep. 487 (N. J., C. A.). 

The general rule is that dying declarations are admissible only in cases of homi- 
cide where the death of the declarant is the subject of the charge. Xing v. Mead, 
2 B. & C. 605; Regina v. Hind,8 Cox C. C. 300. Here the indictment was not for 
homicide, but for a statutory offence. Accordingly, under circumstances similar to 
those of the principal case, such evidence has been excluded. People v. Davis, 56 N. 
Y.95. This decision, however, may have gone on the ground that, as proving the 
death of the child would have satisfied the indictment, the death of the mother was not 
necessarily in question. Moreover, there is authority for the contrary view. Jont- 
gomery v. State, 80 Ind. 338. In another case the evidence was excluded, but it is 
not clear whether the death was the subject of investigation. State v. Harper, 35 
Ohio St. 78. By the strict doctrine this exception to the hearsay rule is given definite 
limits, but the reasons for the exception, — the desirability of securing conviction, 
and the special difficulty, in many cases, of procuring evidence, — seem to apply 
strongly to cases of this sort. Accordingly the evidence is admitted by statute in 
Massachusetts and New York. Mass. Pus. St., 1889, c. 207, § 9; N. Y. St. aT 
LARGE, 1875,c. 352. The principal decision, therefore, though doubtful historically, 
seems justifiable on practical grounds. 


EVIDENCE — HEARSAY — OPINION IN PuBLIC DocuMENT. — Hé/d, that a certifi- 
cate, made under the Army Rules, stating that the respondent had been admitted to 
an army hospital suffering from a certain disease, was admissible in evidence as a pub- 
lic document to prove that the respondent had committed adultery. Geen v. Gleen, 
17 Times L. Rep. 62 (P. D.). 

The document in the principal case, being a record made by a public officer, in the 
discharge of his duties, of a transaction occurring in the course of these duties, was 
undoubtedly admissible as a public document, if there was no other objection to the mat- 
ter therein stated than that it was hearsay. Evanston v. Gunn, 99 U. S. 660; Sturba 
v. Freccia, § App. Cas. 623. It seems, however, that the statement as to the nature of 
the respondent’s illness might well be regarded not as a statement of fact, but merely 
as a Statement of the opinion of the medical examiner; and on this view the docu- 
ment was clearly inadmissible, since opinion cannot be proved by hearsay. Wright v. 
Tatham, 5 Cl. & F.670; Hine’s Appeal, 68 Conn. 551, 557 The mere fact that the 
opinion is stated in a document otherwise competent could make no difference, just 
as not everything said by a competent witness is admissible. See THAYER, CAS. ON 
Ev. 2d ed. 440, n. 2. 


INSURANCE — ADMIRALTY — GENERAL AVERAGE. — The plaintiff, owner of a ship 
and of the cargo thereon, insured the cargo against any general average loss due to 
perils of the sea. Sucha loss having occurred to the ship, 4e/d, that the insurance 
company is liable on the policy, although since both ship and cargo belonged to one 
owner there could be no contribution in fact. Montgomery v. Indemnify, etc. Insurance 
Co. 17 Times L. Rep. 59 (Q. B. D.). 

The principal case presents the first English decision upon this point, although 
there are earlier dicta each way. Oppenheim v. Fry, 3 B. & S. 873, 884, accord ; The 
Brigella, [1893] P. 189, contra. It is well settled in the United States that a general 
average loss depends upon the nature of the loss, and not upon the fact that there are 
other contributing interests such asfreight andcargo. Potter v. Ocean Insurance Co., 
3 Sumn. 27, 39. Thus there may be a general average loss to a vessel in ballast. Greely 
v. Zremont Insurance Co.,9 Cush. 415,418. Everywhere, moreover, freight and ship 
contribute separately, although both belong to one person. LOownp. Av. 4th ed. 308, 
310. Where the insured owns both ship and cargo, he is, as owner of one, bound to 
contribute towards a general average loss to the other; and having the contribution in 
his own hands, his recovery from the underwriter of the property sacrificed is to this 
extent reduced. Potter v. Providence, etc. Insurance Co., 4 Mason, 298. As the owner 
under these circumstances is virtually compelled to contribute towards the loss, the 
principal case seems right in sustaining an insurance against such liability. 


PERSONS —- HUSBAND AND WIFE— ESTATES BY ENTIRETIES. — /e/d, that inde- 
pendently of modern legislation, estates by entireties, not being suited to the conditions 
in Nebraska, are no part of the common law of that State. erner v. McDonald, 
84 N. W. Rep. 92 (Neb.). 
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It is held in several jurisdictions that estates by entireties, though not expressly re- 
ferred to in any statute, areimpliedly abolished by the modern married women’s pro- 
perty acts. Appeal of Robinson, 83 Me. 17. But this operation of the statutes in 
question is usually restricted to property conveyed after the passage of the acts. 
Thornley v. Thornley, [1893] 2 Ch. 229. On the other hand many jurisdictions hold 
that estates by entireties remain unless expressly abolished. Jn Re Appeal of Lewis, 
85 Mich. 340. But the relations of husband and wife to such an estate are usually held 
to be altered in greater or less degree. iles v. Fisher, 144 N. Y. 306. The opinion 
in the principal case, though professing to disregard the modern statutes, seems on 
analysis to rest on the change in the general attitude of the law toward the marriage 
relation, a change brought about in part directly by legislation and in part by the in- 
fluence of this legislation on the minds of the courts. The reasoning is not therefore 
entirely satisfactory, but the result is unobjectionable. 


PERSONS— RIGHT TO DOWER— ANTENUPTIAL CONVEYANCE. — A widower, be- 
fore a second marriage and without the knowledge of his intended wife, conveyed a 
portion of his land to three sons by a former marriage. He/d, that his second wife is 
entitled to dower in the land. Ward v. Ward, 57 N. E. Rep. 1095 (Ohio). See 
NOTES, p. 452. 


PROPERTY — COVENANT AGAINST INCUMBRANCES — EsTOPPEL. — Defendant 
granted land by a deed, containing a covenant against incumbrances, but under cir- 
cumstances giving him an equitable defence to actions on the covenant by his grantee. 
The latter conveyed to the plaintiff without notice of the equity. e/d, that the 
defendant is estopped to set up his equity against the plaintiff in a suit on the cove- 
nant. Randall v. Macbeth, 84 N. W. Rep. 119 (Minn.). 

Although by the general American rule the breach of a covenant against incum- 
brances must occur at once, leaving only a chose in action, yet, where a statute makes 
choses in action assignable, the right of action is held to accompany the land, and the 
assignee is allowed to sue. Hall v. Paine, 14 Ohio St. 417. See 13 Harv. LAw REv. 
608. The court bases the plaintiff’s right to sue in the principal case on such a statute, 
but refuses to apply to these facts the settled rule that such an assignee takes subject 
to defences good against his assignor, Way v. Colyer, 54 Minn. 14, and holds that the 
covenantor must in justice be estopped to set up such defences against the plaintiff. 
The latter is thereby placed in the same position as the innocent holder of a promis- 
sory note. Peacock v. Rhodes, 2 Doug. 632. The desirable result of allowing the 
owner of the land for whose benefit the covenant is made to get the full advantage of 
it is thus reached, but the case is indefensible on principle. 


PROPERTY — DEEDS — DELIVERY.— X deeded property to his wife to whom he 
was indebted and sent the deed by his attorney to be recorded. It was properly re- 
corded and returned to the attorney, and thereupon it was given to the grantee, who 
had no previous knowledge of the transaction. Meantime the defendant had at- 
tached the land. /e/d, that there was no valid delivery until the grantee received 
the deed, and that therefore the defendant’s attachment was good against her. Knox 
v. Clark, 62 Pac. Rep. 334 (Colo.). See NorTEs, p. 456. 


PROPERTY — EASEMENTS — IMPLIED GRANT. — Two adjoining lots of land, whose 
boundary bisected a dwelling-house, were simultaneously conveyed by the common 
owner, the one lot to the plaintiff and the other to the defendant’s grantor. He/d, that 
the plaintiff has no implied easement in that part of the house on the defendant’s lot. 
Whyte v. The Builders’ League of New York, 164 N. Y. 429; 58 N. E. 517. 

In the conveyance of part of a lot of land, it is generally held that there is an im- 
plied grant of all reasonably necessary, continuous, and apparent quasi-easements 
over the land retained by the grantor. Lampman v. Milks, 21 N. Y. 505. See 14 
Harv. Law REv. 232. Where there are simultaneous conveyances of two adjoining 
lots by one grantor to two separate grantees, the same rule is applied as to the rights 
of each grantee over the land of the other. Larsen v. Peterson, 53 N. J. Eq. 88; 
Cannon v. Boyd, 73 Pa. St. 179. Such a transaction amounts to a voluntary parti- 
tion, each party being virtually both grantor and grantee, and the argument that an 
easement is a derogation from the grant is therefore inapplicable. In the principal 
case, the mutual rights of user of the adjoining halves of the house seem clearly to 
be such apparent and continuous quasi-easements as should pass under the general 
rule. The result is therefore unfortunate, and contrary to the weight of authority. 
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Quasi-CONTRACTS — MISTAKE OF LAW— RECOVERY OF Money. — Hé/d, that 
the plaintiff can recover premiums paid on a void insurance policy although the money 
was paid under a mistake of law. Metropolitan Life Ins. Co. v. Blesch, 58 S. W. Rep. 
436 (Ky.). 

sThe iadibe decisions do not distinguish between mistakes of law and mistakes of 
fact in such cases, and in some recovery was allowed where the mistake seems to have 
been one of law. Bonnel v. Fouke, 2 Sid. 4; Jaques v. Golightly, 2 W. Bl. 1073. The 
modern rule is intimated for the first time in the remark by Buller, J., “If the law was 
mistaken, the rule applies, that ignorantia juris non excusat.” Lowry v. Bourdieu, 
2 Doug. 467 (1780). This remained unnoticed until adopted by Lord Ellenborough 
in 1802. Bilbie v. Lumley, 2 East, 469. In spite of the protest by Chambre, J., Bris- 
bane v. Dacres, § Taunt. 143 (1813), the rule has been generally adopted that money 
paid under a mistake of law cannot be recovered. KEENER, QUASI-ConTRs. 85. The 
modern rule is unsupported by principle, for the maxim applied by Buller, J., is of 
value only where a defendant tries to excuse a wrong, and cannot be interpreted that 
every one must know the law. Queen v. Mayor of Tewkesbury, L. R. 3 Q. B. 629. In 
view of the origin of the modern rule and the hardship frequently caused by it, a 


return to common law principles, as in the present case, seems not entirely unjusti- 
fiable. 


QuasI-CONTRACTS — STATUTE OF FRAUDS — EVIDENCE. — He/d, that an oral 
agreement for services not to be performed within one year, though unenforceable on 
account of the Statute of Frauds, nevertheless fixes the value of services rendered 
under it by the plaintiff, when he is discharged after part performance without fault 
on his part. Spinney v. Hill, 84 N. W. Rep. 116 (Minn.). 

It is well settled that where the defendant refuses to carry out an express oral con- 
tract coming within the Statute of Frauds, the plaintiff is entitled to recover in quasi- 
contract for the value of services rendered. Wonsettler v. Lee, 40 Kan. 367. Whether 
in such an action the express contract shall be admitted in evidence on the question of 
the actual value of the services, is a point on which there is a conflict of authority. 
Some courts consider it a violation of the statute to allow the amount of recovery to 
be influenced in any way by the express contract. Fuller v. Reed, 38 Cal. 99; Mc- 
Elroy v. Ludlum, 32 N. J. Eq. 828 (semdle). But the contrary view, that the terms of 
the express contract are evidence on the question of value as admissions of the defend- 
ant, is, on principle, preferable. Ham v. Goodrich, 37 N. H.185. There is, however, 
no authority or principle in support of the doctrine of the present case that the plain- 
tiff has a right to recover at the rate fixed by the oral agreement. 


Quo WARRANTO— MUNICIPAL CORPORATIONS— ILLEGAL ORDINANCE — ParR- 
TIES. — Held, that in guo warranto proceedings to prevent the exercise of municipal 
powers in territory included within city limits by an alleged illegal ordinance, the city 
itself, and not its officers, must be made defendants. State v. Fleming, 59 S. W. Rep. 
118 (Mo.). 

Quo WARRANTO— POLICE COMMISSIONERS— QUESTIONS RAISED ON Quo 
WARRANTO. — A statute created a board of police commissioners for a certain city, 
with powers, zzfer alia, to appoint a chief and control the city police, the expenses 
of the board to be paid by the city. In proceedings in the nature of guo warranto, 
brought against the commissioners and their appointee, 4e/d, that the only question 
raised is the constitutionality of the board’s action in appointing a chief. City of 
Newport v. Horton et al., 47 Atl. Rep. 312 (R. I). See NoTEs, p. 459. 


Res JuDICATA—CRIMINAL AND CIvIL Suits.— A statute authorized the court, 
in case of a conviction for maintaining a public nuisance, to issue a warrant for its 
abatement. /e/d, that an acquittal on such an indictment bars a subsequent action 
by the state to enjoin the continuance of the nuisance. State ex rel. Remley, Atty- 
Gen. v. Meek, 84 N. W. Rep. 3 (Iowa). 

The ordinary principles of res judicata do not apply here, for in the criminal suit 
proof beyond a reasonable doubt is required, while in the suit in equity it is enough 
if the proof is satisfactory to the court. Upjohn v. Richland Township, 46 Vt. 542. 
This difference is sufficient to prevent one suit from being conclusive in the other. 
Riker v. Hooper, 35 Vt. 461; Martin v. Blattner, 68 Ia. 286. The court, however, 
considers the case analogous to those where it is held that an action 7” rem for a for- 
feiture under the internal revenue laws is barred by a previous acquittal on an indict- 
ment. Coffey v. U. S., 116 U. S. 436. This seems incorrect. Those cases depend on 
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the policy of the statute in question, and are expressly decided on the ground that the 
forfeiture is part of the penalty imposed for a crime. An injunction, on the other 
hand, is an —a civil remedy, and recourse to it ought not to be affected by the 
fact that, for the sake of convenience, it is sometimes allowed as the result of a crimi- 
nal suit. 


SALES — UNSPECIFIED Goops — EQuITABLE LIEN.— X induced the plaintiffs, 
commission merchants in New York, to accept his drafts on the faith of his promise 
to consign them a certain quantity of goods which he intended shipping to New York. 
Apparently no particular goods were then appropriated. The intended shipments 
were subsequently made, but consigned to the defendant, who had notice of the pre- 
vious agreement, and who sold the goods for less than the amount of the plaintiff’s 
advances. /Ye/d, that the agreement between X and the plaintiffs will be enforced in 
equity by allowing the plaintiffs an equitable lien on the goods shipped, and that they 
can therefore recover the proceeds. TZriest v. Noval, 32 N. Y. Misc. Rep. 386 (Sup. 
Ct., Spec. Term). 

It is held in most jurisdictions that a mortgage of after-acquired property is good in 
equity against a subsequent attaching creditor or assignee in bankruptcy, or against a 
purchaser with notice. Holroyd v. Marshall, to H. L. Cas. 191; Mitchell v. Winslow, 
2 Story, 630; Wright v. Bircher, 72 Mo. 179; contra, Moody v. Wright, 13 Met. 17. 
And though in most of the cases there was a formal mortgage deed, the principle 
obviously applies wherever there is an intention to create by contract a lien or charge 
on the property to be acquired for the purpose of securing a debt. Brown v. Bate- 
man, L. R. 2 C. P. 272; Mitchell v. Winslow, supra, 644. In the principal case the 
same rule is extended to property which was apparently already acquired but not yet 
specified. Provided the subsequent specification clearly identifies the property as that 
originally intended, there seems no good reason for distinguishing such a case from 
those above cited. The decision is therefore a step in the right direction. 


STATUTE OF LIMITATIONS— CERTIFICATE OF DEPOSIT — DEMAND. — The plain- 
tiff deposited $500 with the defendant firm, and received a certificate of deposit, pay- 
able on return of the certificate properly indorsed. Nine years later the plaintiff de- 
manded payment, and the defendant set up the Statute of Limitations. e/d, that 
the statute did not begin to run until the demand. TZodin v. McKinney, 84 N. W. 
Rep. 228 (S. D.). 

A certificate of deposit contains the elements of a promissory note and is ordina- 
rily treated as such. Bank of Orleans v. Merrill, 2 Hill, 295; Miller v. Austen, 13 
How. 218. Consequently courts have frequently held that a certificate, payable on its 
return, is like a demand note, due at its date, and that the statute therefore begins to 
run at once. Brummagin v. Tallant, 29 Cal. 503; Mitchell v. Wilkins, 37 Minn. 335. 
The established rule as to demand notes is, however, manifestly opposed to the terms 
of the instrument, and is indefensible on principle. Cf Downes v. Phenix Bank, 6 Hill, 
297. Its evil results, moreover, as applied to bank notes have led to an exception in 
such cases. Zhurston v. Wolfborough Bank, 18 N.H. 391. Business convenience and 
the clear intention of the parties no less require an exception in the case of certificates 
of deposit, and the weight of authority takes this position. Bellows Falls Bank v. 
Rutland County Bank, 40 Vt. 377; Munger v. Albany City National Bank, 85 N. Y. 
580. The principal case, therefore, though contrary to the general rule that negotia- 
ble paper, payable on demand, is payable without demand, takes the better view. 


SURETYSHIP — CONTRACTS — DAMAGES.— When a promissory note was made, 
the payee contracted to return it to the maker on the happening of a certain con- 
tingency. This he was unable to do, as he had in the mean time transferred the 
note to a purchaser for value without notice. /e/d, that the maker can recover, in 
damages from the payee, the collectible value of the note. Lyle v. McCormick, ete. 
Co., 84 N. W. Rep. 18 (Wis.). 

Since the payee in this case will ultimately be liable to the maker, the latter is 
practically in the position of a surety.. The general rule is that a surety has no cause 
of action against his principal, until he himself has paid the claim. G7bds v. Men- 
nard, © Paige, 258. But this does not apply here, since the suit by the maker is for 
the breach of the payee’s express contract to return the note. The only question, 
therefore, is as to the measure of damages. The great weight of authority holds in 
such cases that the plaintiff may recover the amount of the claim to which the de- 
fendant has exposed him. Wicker v. Hoppock, 6 Wall. 94; Furnas v. Durgin, 119 
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Mass. 500. The principal case points out that where the plaintiff is not responsible 
the more exact statement of the measure of damages is the collectible value of the 
claim. The result of the principal case is therefore correct, but a bill in equity to 
compel the defendant to indemnify the plaintiff against the debt would have reached 
the desirable result in a more satisfactory manner. Wolmerhausen v. Gullick, [1893] 
2Ch. 514. 


SURETYSHIP — SUCCESSIVE TERMS OF OFFICE— LIABILITY OF SURETIES FOR 
SECOND TERM. —A school treasurer for two successive terms executed a new bond, 
with new sureties, for each term. In an action against the sureties on the second 
bond, for a defalcation appearing at the end of the second term, he/d, that prima 
facie, incase of such default, the sureties for the last bond are liable, and the burden is 
on them to show that the defalcation occurred during a prior term. Board of Educa- 
tion v. Robinson, 84 N. W. Rep. 105 (Minn.). 

In accord with the principal case are several cases in which itis said that it will be 
presumed that the default did not occur in a former term. <e/ly v. State,25 Ohio St. 
567; Kagay v. Trustees, 681.75. There seems to be no reason for such a presump- 
tion, and it is not always made, for where there were no sureties for the second term a 
presumption has been made that the defalcation occurred during the first term, 
Trustees v. Smith, 88 Tll. 181. Again, in the absence of proof as to when the default 
took place, several groups of sureties have been held equally liable. Phipsburg v. 
Dickinson, 78 Me. 457. Clearly these cases cannot be supported on any theory of pre- 
sumptions. The surety on a bond, however, is always liable unless he can show that 
the condition on which it was to be void has been performed. Machiasport v. Small, 
77 Me. 109. In all these cases, therefore, the defendants were properly held, since 
they failed to show the absence of default during their respective terms. 


Torts — DEecEIT — DAMAGES. — He/d, that the measure of damages in an action 
for deceit is the difference between the real value of the property at the date of the 
sale and the price paid, with interest, together with remuneration for such outlays as 
may legitimately be attributed to the defendant’s conduct. Sigapfes v. Porter, 21 
Sup. Ct. Rep. 34. See NOTES, p. 454. 


TRUSTS — CHARITABLE BEQUEST — Cy-PRES DOCTRINE. — The testator be- 
queathed money to his son for life, and in default of issue to a charitable institution. 
After the testator’s death, and before the son’s death without issue, the institution 
ceased to exist. /é/d, that the doctrine of cy-pres applies. Jn re Solay, 17 Times 
L. R. 118 (Ch. D.). See NoTEs, p. 453. 


REVIEWS. 


BEVERLEY Town Documents. Edited for the Selden Society by Arthur 
F, Leach. London: Bernard Quaritch. t1goo. pp. Ixii, 148. 

This volume differs from the other publications of the Selden Society 
in that it contains few documents relating to legal history. The town 
records of Beverley are not of much importance for the study of legal 
procedure, because Beverley was a seignorial borough, and its lord, the 
Archbishop of York, had control of the municipal judiciary. The men of 
Beverley had a gild merchant and an elected body of twelve “‘ Keepers,” 
but not the right to hold their pleas in their own court or to elect their 
own bailiffs. ‘The Keepers decided cases by arbitration, but the cogni- 
zance of pleas legally belonged to the court of the archbishop ; and there- 
fore we find no valuable plea rolls in the town archives. The Beverley 
Documents will, however, be cordially welcomed by students of economic 
and municipal history, for these muniments illustrate the development of 


borough government and the relations between the trade gilds and the 
61 
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town in the fourteenth, fifteenth, and sixteenth centuries. There are 
many features of medizval gild life that will remain obscure until more 
craft ordinances are published. One of these obscure points is the early 
status of the weavers and tanners, with which Mr. Leach deals, but on 
which he does not throw new light, though we are thankful for the early 
version of their laws printed in his Appendix. 

Among the interesting problems that this volume will help to elucidate 
is the meaning of the term communitas in town records. It is clear that 
in Beverley, as in many other boroughs, the “ community” was the town 
corporation, the aggregate of the “ burgesses,” and not, as Mrs. Green 
contends, a corporate body distinct from those who governed the town. 

Mr. Leach’s editorial work deserves high commendation, and his trans- 
lations of the Latin documents are excellent. Cc. G. 


A TREATISE ON THE Law OF EMINENT DOMAIN IN THE UNITED STATES. 
By John Lewis. Second edition. Chicago: Callaghan & Co. 1900. 
2 vols. pp. cclix, 1555. 

The first edition of this work appeared in 1888 and at once found a 
ready acceptance, as a satisfactory treatise on the subject of eminent do- 
main was then lacking. The hold that Mr. Lewis’s book obtained on the 
legal profession was permanent, and though other books on the subject 
have since appeared it has done much to shape the law of eminent domain 
as it now stands. But the amount of litigation on this subject of recent 
years has been very great, and while it has largely proceeded along the 
lines indicated in the former edition, many new points have been devel- 
oped. These, together with an amplification of former material, have 
caused the addition of one hundred and ninety-two sections. This new 
matter is particularly noticeable in the chapters treating of “ Roads and 
Streets,” “What may be Taken,” and “Compensation.” The number 
of cases cited has also been more than doubled ; the author’s avowed 
object being to make the collection of authorities exhaustive. These 
citations are not restricted to cases decided in the United States, but 
over three hundred English and Canadian cases are included. 

Perhaps the chief criticism that can be made of Mr. Lewis’s valuable 
book might be that it is too comprehensive. The author has not 
restricted himself to his subject as closely as may be thought desirable. 
He discusses at considerable length many points in such topics as the 
law of waters, evidence, and damages, though their connection with his 
primary subject is not so close but that they are as fully, and more ap- 
propriately, treated in the text-books on these respective branches of the 
law. Further, the author has adopted the common method of quoting 
at great length from cases. This no doubt makes a so-called text-book 
easier of production, but at the same time lessens its value as an author- 
ity. In consequence of these two causes the book is larger than the 
nature of the subject would seem to warrant. A certain breadth of 
treatment also appears lacking in Mr. Lewis’s discussion of grave consti- 
tutional questions. The absence of any consideration of these in the 
light of their historical development is noticeable. Consequently one 
does not feel entire confidence in his conclusions on some points. He 
adopts the prevalent opinion that the question of “ public use” is for the 
judiciary, and with that as a premise concludes that the phrase “ public 











REVIEWS. 471 


use” must mean “use by the public.” For, he argues, it could not mean 
public benefit or utility, because the people would not commit such a ques- 
tion to the courts, but to the legislature. This conclusion necessitates 
his dissenting from certain cases which uphold the exercise of eminent 
domain for mills, mines, and drainage, and at the same time forces him 
to consider uses to which the power has never yet been extended — such 
as the establishment of hotels and theatres — to be proper subjects for its 
exercise. While it cannot be seriously questioned that Mr. Lewis’s con- 
ception, that “ public use” merely means “ use by the public,” has at no 
time been the accepted idea of the object of eminent domain, and can- 
not therefore be the sense in which the words were used in the constitu- 
tions, it further seems very probable that Mr. Lewis’s premise is likewise 
defective. Before the adoption of our constitutions the question of the 
expediency and public nature of the object of the power was for the 
legislature, and it would seem that the constitutions have not altered 
the legislative authority in this respect further than to empower the court 
to hold invalid an arbitrary exercise of this right by the legislature. 
Thus the court has but the same power to supervise legislative action 
that it has over the action of the jury, and no one would say a question 
which the jury must pass upon is a question for the court. Mr. Lewis’s 
statement that a man’s property consists of a bundle of rights, and that 
it consequently is an exercise of the power of eminent domain when by 
any public improvement his property is made less beneficial to him, seems 
also open to question. It must be confessed that the weight of authority 
in this country since the former edition of Mr. Lewis’s book has been 
apparently in his favor. On careful examination, however, that these 
cases consistently support the bundle of rights view is not so manifest, 
and as that is certainly not the common-law conception of property, it 
would seem better to accord with sound principles to hold with the earlier 
cases that an injury to property other than by a physical invasion is not 
an exercise of the right of eminent domain. 

In the second volume the subject of proceedings in eminent domain 
has been treated at length, and very satisfactorily. In this part of the 
work the alterations have been less than in the first volume, yet even 
here the increase of matter is noticeable, especially in the footnotes. 
The entire work will be of great service to the practitioner, as it may 
safely be said to represent, and, in the main, correctly, the present stage 
of the law of eminent domain. F. R. T. 





A TREATISE ON THE Law or WatERs, including Riparian Rights, and 
Public and Private Rights in Waters, Tidal and Inland. Third edi- 
tion. By John W. Gould. Chicago: Callaghan & Co. 1900. pp. - 
cxvii, 956. 

The value to the practitioner of a book on some special topic in the 
law such as the above treatise depends mainly upon two things: a clear 
and adequate statement of the propositions of law involved, and a com- 
plete and up-to-date marshalling of the authorities. It is gratifying, 
therefore, to have a new edition of this standard work, for during the 
last decade there have been many additions to the authorities on the 
subject and some decisions of considerable moment in the shaping of 
principles of law. The author in his preface remarks as of special 
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importance Shivély v. Bowlby, which determines the power of the general 
government to control and dispose of tide lands in the territories, Morris 
v. United States as to the Potomac Flats, and various recent decisions 
upon the rights and liabilities of water companies. These last he has 
incorporated into a new section. In the main, however, the changes in 
this new edition are confined to slight additions to, or changes in, the 
text, and the insertion in their proper places of the decisions of the last 
nine years. By sticking closely to the subject in hand, Mr. Gould has 
avoided a pitfall into which many writers on special topics fall: namely, 
of swamping the valuable and special part of the work in a sea of allied 
topics, often carelessly and inadequately treated. Under “ Public 
Waters” are considered property in tide-waters at common law and in 
this country, rivers and lakes, the public right of navigation, riparian 
rights and boundaries. In Part II., which deals with “ Private Waters,” 
there is a discussion of rights of riparian proprietors in the natural flow 
and condition of the stream, appropriation and rights acquired by priority, 
eminent domain, surface and subterranean waters, mines, contracts and 
covenants, prescription, severance of tenements, remedies, at law, in 
equity, and by statute. There is the usual table of cases cited —some 
eleven thousand — and an admirable index. 

But few inaccuracies are to be found in the text. Gould v. Hudson 
River R. R. Co., 6 N. Y. 522, is tentatively referred to as representing 
the New York law in regard to a riparian owner’s rights of access ; yet 
this decision was expressly overruled in Rumseyv. NV. Y.& NE. R. R. 
133 N. Y. 79. Moreover, in the light of the recent case of Scranton v. 
Wheeler (see NOTES, 14 HARVARD Law REVIEW, 451), the discussion of the 
doctrine of Yates v. Milwaukee (§ 149) will need some modification, though 
it is only fair to say that the construction put upon this case by the writer 
was that universally adopted — even by the Supreme Court itself — until 
the past year. The interesting decision that the back limit of riparian land 
is the watershed of the stream in question, Bathgate v. Irvine, 126 Cal. 
135, does not seem to be noted, although the case is cited in support of 
several less important points. Another error is the citing of the same 
case, and no other, for apparently opposite sides of one proposition — 
and this in the same section (§ 120). Heron v. The Marchioness, 40 Fed. 
Rep. 330. But in proportion to the whole these mistakes are slight. In 
the main the work has that accuracy, clearness, and fulness of citations so 
necessary in a special treatise. It will undoubtedly prove highly valua- 
ble to the profession. E. S. T. 


THE SOURCES AND LITERATURE OF ENGLISH HISTORY FROM THE EARLIEST 
TIMEs TO ABOUT 1485. By Charles Gross, Ph. D. London: Long- 
mans, Green & Co. 1900. pp. xx, 618. 

Mr. Gross has endeavored to do for English history what has been ac- 
complished for Germany and France by Dahlmann, Waitz, Wattenbach, 
and Monod. Hehas placed within one treatise a full bibliography of all 
the printed materials which would be useful to any student of the legal, 
constitutional, political, social, and economic history of England, Ireland, 
and Wales. The selection is not restricted to books and papers directly 
historical in their character, but extends to treatises on archeology, 
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architecture, numismatics, etc., whose aid in understanding history is none 
the less substantial because less direct. The author has in one respect 
departed from the scheme followed by his continental predecessors, in 
that the volume is not a mere enumeration of books. It contains at the 
beginning of each section a summary of the matter treated therein. In 
addition all the more important treatises are followed by a short outline 
of their contents as well as an estimate of their trustworthiness and gen- 
eral usefulness. This innovation should prove of the greatest assistance 
to those who consult this work. 

The volume is excellently arranged. Part I. deals with general and 
introductory subjects: Historical method, bibliography, the journals, re- 
views, and proceedings of societies, the public record office and other 
archives, general collections of chronicles and records, and the general 
treatises of modern writers. Part II. contains a survey of the authorities 
for the history of Britain during the Celtic, Roman, and Early German 
periods while Parts III. and IV. relate to the Anglo-Saxon times and to 
the history of England from the Norman conquest to 1485. In Part II. 
separate sections, and in Parts III. and IV. separate chapters are con- 
cerned with modern writers. The consistent separation of sources and 
treatises should be of great help to the student. The full reference to 
the continental authorities bearing upon the general subject and the 
attention paid to the reports of societies and to other periodicals are 
especially to be commended. ‘The index is exhaustive and the cross-re- 
ferences excellent. The appendices, notably Appendix D., which contains 
a chronological table of the principal sources, should prove invaluable. 
The work under discussion will undoubtedly fill a want long severely felt 
by all students of the history of England. H. F. 


We have also received : — 


ATLAS AND EPITOME OF DISEASES CAUSED BY ACCIDENT. By Dr. Ed. 
Golebiewski. Translated from the German by Pearce Bailey, M. D. 
Philadelphia: W. B. Saunders & Co. 1900. pp. 549. This book treats 
chiefly of the functional disabilities and diseases which result from inju- 
ries. Such a large percentage of the jury trials of the present day are con- 
cerned with accident cases, especially since employees’ accident insurance 
companies have arisen, that a slight familiarity with medicine and medi- 
cal terms is almost essential to every jury lawyer. The present book 
having been written with special reference to accidents under the Ger- 
man insurance laws, and, although primarily intended for the medical 
profession, being nevertheless comparatively elementary, is admirably 
adapted to a lawyer’s use. The different parts of the body, and the dis- 
eases incident to them, are considered in turn, and, as there is a good 
index, any special knowledge required may be readily found. Many 
specific cases are given in detail, and throughout the book is profusely 
illustrated. 


PROCEEDINGS OF THE OREGON Bar ASSOCIATION AT THE EIGHTH 
AND NINTH ANNUAL MEETINGs, held at Portland, Oregon, on Novem- 
ber 15 and 16, 1898, and November 21, 1899. Portland, Oregon: Com- 
mercial Printing Co. 1900. pp. 172. 





474 HARVARD LAW REVIEW. 


An Appress By Mr. Justice Story ON CHIEF JUSTICE MARSHALL. 
Delivered in 1852, at the request of the Suffolk (Mass.) Bar. Roches- 
ter, N. Y.: The Lawyers Cooperative Publishing Co. 1900. pp. 60. 


New York STaTE LipRARY BULLETIN 54. December, 1900. Legisla- 
tion by States in 1900. 11th Annual Comparative Summary and Index. 
Albany: University of the State of New York. 1900. pp. 441-612. 


TuHeE DIFFICULTIES OF OBTAINING JUSTICE. A popular science lecture. 
Delivered by request before the Denver Philosophical Society, Novem- 
ber 22d, 1900. By Oscar Reuter. pp. 32. 





